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2 Executive Summary

In June of 2023, the United States Supreme Court
issued a decision in Students for Fair Admissions,
Inc. (SFFA) v. Harvard and SFFA v. University of
North Carolia (UNC)," ruling that the admissions
policies of Harvard and UNC that explicitly
considered race during the admissions process
were unconstitutional. Specifically, the Court held
that UNC and Harvard's processes violated the
Equal Protection Clause of the U.S. Constitution
and Title VI of the Civil Rights Act.? This decision
undermined long-standing precedent established
in Supreme Court decisions, including Grutter v.
Bollinger,® Regents of the University of California
v. Bakke,* and Fisher v. University of Texas.®
Notably, the Court confirmed that despite its
decision, students could still include race while
describing their lived experiences in college
essays.

The SFFA decision was rendered in the specific
context of higher education admissions, and does
not necessarily alter other contexts of higher-
learning admissions, including admissions at
military academies.® Moreover, the ruling does
not change the parameters for considering race
or other protected categories in workplaces,
grant programs, government boards, government
programs, health care, or other educational
settings, which are governed by different legal
frameworks. Yet, one year later, the same group of
actors behind SFFA and their allies have brought a
range of threatening letters and cases attempting
to incorrectly expand SFFA's reasoning to other
contexts and force abandonment of progress. As
of this report’s publication, Democracy Forward is
tracking over 70 cases brought by our opponents
that frequently cite SFFA in their attempts to
dismantle equity-related initiatives across a host
of contexts. In addition to the cases described
here, several states have considered or passed
legislative measures to weaken such initiatives,
and some of those are also discussed herein.

Likewise, anti-equity actors are pushing federal
legislation to weaken diversity measures as well.

DEI (diversity, equity, and inclusion) initiatives,

and similarly named efforts,” refer to the range

of programs across a host of contexts, from
removing unnecessary barriers in job postings,
engaging in broader outreach measures,
providing anti-discrimination training, ensuring
diversity across identities in governing bodies,
tweaking program criteria to include accessibility
to a broader applicant pool, and more. The legal
attacks are being brought against initiatives
designed to remove barriers and further racial and
other forms of equity, including based on LGBTQ+
status, disability, and other identities. The attacks
aim to threaten and punish entities involved in
these crucial efforts. Some of these policies are
race-specific and some are not, and a range

of lawful programs are coming under assault.
Despite the attacks, including the avalanche of
lawsuits detailed in this report, the vast majority of
DEI programs remain on solid legal footing, both
before and after the Supreme Court’s inapplicable
SFFA decision.

"“Despite the attacks,
including the avalanche

of lawsuits detailed in this
report, the vast majority of
DEI programs remain on solid
legal footing, both before and
after the Supreme Court'’s
inapplicable SFFA decision.”

Note: This report uses the term “minority” to align with the language of
some policies and programs that take identity into account.
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THIS REPORT DETAILS THE LEGAL LANDSCAPE RELATED
TO A RANGE OF CHALLENGES TO DEI INITIATIVES IN SIX

OVERLAPPING CONTEXTS:

People’s Right to an Inclusive, Welcoming Workplace
People's Right to More Inclusive Grant Programs

People's Right to Government Boards That Represent Them
People's Right to Equitable Government Programs

People's Right to Health Care Equity

People's Right to Inclusive School Environments

This report discusses the nature of the threats being posed, the actual state of the law despite these threats,
and how we can collectively advance greater belonging, including through DEI measures.
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The Post-SFFA Landscape:

Despite the narrow context of the Court’s ruling in the SFFA
cases, there have been significant numbers of threatening letters
and court complaints mistakenly citing this opinion to challenge
arange of DEl measures.

Far from being an organic movement of harmed people, these
challenges and threats are predominately brought by similar
organizations and related individuals to the ones that brought
the SFFA cases.

Regardless of the volume of actual and threatened litigation
brought by these actors seeking to expand SFFA to broader
contexts, courts have often rightly recognized that there is
actually not a harmed individual in the majority of the cases.
Instead, these cases are driven by anti-equity organizations
seeking to dismantle DEI-related initiatives. Accordingly, many
cases are correctly being thrown out on technical grounds.

Threatening letters, including to federal agencies, neither carry
the legal weight of charges of discrimination nor have resulted in
agencies finding aspirational comments regarding a company'’s
hopes around more inclusive hiring plans, promotions, or its
support of DEl initiatives to be unlawful.

Some cases are also being resolved through settlements,
including ones that maintain consideration of candidates with
lived experiences from a range of racial and other backgrounds,
and prioritizing candidates who have, for example, dedicated
efforts towards DEI-related missions.

Courts have also affirmed that anti-discrimination, Equal
Employment Opportunity (EEO), and diversity trainings are
lawful, and the Equal Employment Opportunity Commission
(EEOC) has detailed how such sessions are crucial and support
greater compliance with civil rights laws.

Programs that are race — or other identity — specific and

also bar other applicants do require careful analysis, as their
lawfulness depends on the particular histories of discrimination
and circumstances including the facts on the ground
surrounding the location, context, and programs.

Finally, programs with race-neutral criteria that analyze how
the decisions would affect people of color to ensure that there
is less discriminatory impact, do not violate SFFA. In fact, data
collection and analysis remains critically important in order to
remove barriers and help ensure greater equality.

democracyforward.org

A VOCAL MINORITY
OF EXTREMISTS

While their names may sound
innocuous, many of these
challenges are brought

by a small number of well-
connected organizations
led by far-right founders

and funders. Here are a few
examples of the cases these
groups have taken on.

Do No Harm
led by Dr. Stanley Goldfarb

Challenged race-conscious
workplace fellowship
programs and state boards.

America First Legal
led by Stephen Miller

Sued to stop a program
helping Black-owned small
businesses purchase cars.

American Alliance For
Equal Rights
led by Edward Blum

Targeted law firm programs
supporting law students
underrepresented in the
legal field.

Students For Fair
Admissions
led by Edward Blum

Challenged the
consideration of race as part
of college admissions.

Pacific Legal Foundation
led by Steven D. Anderson

Represented AAER
challenging representative
state boards.




Stay Committed To DEI Post-SFFA

Despite the range of communities that support DEI measures, from the private sector to government to civil
rights advocates, the avalanche of threatening letters and lawsuits has created a chilling effect. But even if

an entity decides to settle a case, or tweak its DEI program, that does not mean that the original program
was illegal. DEl initiatives must be reviewed carefully under applicable law, not under threatening letters
mistakenly citing SFFA, to determine appropriate pathways forward. And most corporations and other
entities are remaining steadfast in the work towards greater inclusion, including through DEI measures.®

Amidst this ever-changing landscape, this report recommends the following actions
for advocates, organizations, corporations, and public entities seeking to advance the

mission of DEI:

DD Keep naming and promoting DEI measures as
avalue in your organization. Despite the range
of threats, we are the pro-DEI majority and we
know that programs that remove unnecessary
barriers and provide additional pipelines for all
of us to be more successful are popular, good
for business, and the right thing to do.

Entities should ensure their programs are
aligned with laws applicable to the context,
such as Title VIl and analogous state and local
laws that govern workplace civil rights, and
remain dedicated to their commitment to DEI.

>

D> Join the fight to create a nation with greater

belonging for all of us through greater racial
equity, and inclusion for women, LGBTQ+
individuals, people with disabilities and

more, including through safeguarding and
strengthening DEl initiatives across all of these
contexts. Visit Democracy Forward’s website?
to learn more about what you can do.

Seek out opportunities to engage in ongoing
cases through intervening, filing supportive
briefs, writing op-eds, or otherwise making
clear your support for DEl initiatives against
baseless attacks.

Note: Specific programs should be reviewed with counsel, and this report
is not intended to, and should not be understood to, provide legal advice.
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Our opponents have been relentless in
using SFFA as the centerpiece of their host
of strategies, from sending threatening
letters to filing court cases. In this report,
we provide a snapshot of several key
categories, including sample cases in each
sector. We must not be misled into believing
that SFFA is a broader decision than it is.
We cannot needlessly overcorrect and do
our opponents’ work for them.

For example, we know that in at least
one city, local artists filed a civil rights
complaint with the city’s human rights
commission after the city’s own law
department incorrectly took the position
that simple awareness of the racial impact
of grant decisions on people of color was
now no longer allowed after SFFA without
a disparity study. Fortunately, the city's
human rights agency concluded that this
was incorrect under well-settled law, and
the parties have reached a conciliated
resolution. While a disparity study can
support the necessity and constitutionality
of programs that explicitly use race as a
criteria, such evidence is not necessary
to support simply being aware of how
a program affects people of color. The
Supreme Court has long recognized
that awareness of such data is legally
ne ea r permissible.’® Having basic knowledge
of how programs impact people of color
. is not only allowed, but necessary to
ost determine if program criteria creates
unnecessary barriers to opportunity for
some communities.

I re n d s a “ d Similarly, data collection based on race and

other identities is not only helpful to ensure
Att a c ks o n programs are working to create greater
inclusion, but also required to complete

EEO-1reporting for larger companies.™

Indeed, the EEOC recently filed suit against
15 employers for failing to report required
data.”? Our opponents seek to incorrectly
— — — expand the limited holding of the SFFA
n I I a Ives decision. We cannot fall for it.
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We are the Majority: There Remains
Overwhelming Support for DEI
Initiatives

Notwithstanding these attacks, it is important to remember that DEI
initiatives have broad support. While the Supreme Court was hearing
the SFFA matter, several organizations wrote amicus briefs in support
of DEI programs illustrating their benefits in the various contexts.”™
Similarly, other business briefs emphasize the importance of diverse
universities to train future employees and leaders ™ and highlight the
benefit of diverse leaders in their workforces and communities.”™

Additionally, the majority of people in America support DEI measures,
recognizing that they foster a fair and just society. A national survey
conducted by The Harris Poll for the Black Economic Alliance
Foundation in August 2023 found that 81% of American adults agree
that corporate America should reflect the diversity of the American
population and that 78% of Americans support businesses taking
active steps to make sure that companies reflect the diversity of

the U.S. population.’® Additionally, consumers have indicated that
they would prefer to purchase from brands that are committed

to diversity: “Consumers who perceive a brand as committed to
diversity are 3.5 times more likely to purchase the brand’s products or
services compared to those who do not.”” From the general public to
consumers, to employers and employees as detailed below, we are the
majority, and we are in favor of DEI measures to help create a more
inclusive nation.
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Employers Remain Committed to DEI
Initiatives

Despite legal challenges and backlash toward
corporate diversity programs, a recent Littler
survey'™ finds most employers are committed to,
or are even expanding, their efforts related to DEI.
Employers remain committed to DEI with most
(57%) even growing their efforts over the past year,
despite the fact that nearly the same proportion
(59%) say that backlash has increased since the
Supreme Court's SFFA decision. The decision had
minimal material impact on the C-suite executives
surveyed, 91% of whom say the Court's opinion has
not lessened their prioritization of DEL.

DEl initiatives are also good for business because
they increase profit. Research from Deloitte,"”
McKinsey & Company,?° the Harvard Business
Review,? Forbes,?? and more, all highlight the
same thing: more diverse and inclusive companies
are more innovative and therefore more profitable.
For example, according to “Diversity wins: How
inclusion matters"? by McKinsey & Company,
which followed hundreds of companies in several
countries, companies with gender diversity

in their executive teams were 25% more likely

to demonstrate financial outperformance.
Companies with ethnic diversity were 36% more
likely to experience financial outperformance.

A research report by Deloitte?* found that
organizations that establish this kind of inclusive
culture are twice as likely to meet or exceed
financial targets, three times as likely to be high-
performing, six times as likely to be innovative
and agile, and eight times more likely to achieve
better business outcomes. Similarly, the Harvard
Business Review?® found that companies in the
top quartile for racial and ethnic diversity are 35%
more likely to have financial returns above their
respective national industry medians.
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Employees Seek Workplaces
Committed to DEI Initiatives

Employees prefer to work for entities that

value diverse and inclusive workplaces. Thus,

DEl initiatives are beneficial for employers to
sustain an equitable and innovative workforce.
Diverse and inclusive workplaces foster a sense
of belonging and lead to increased employee
satisfaction and engagement. A lack of these
values can lead to high employee turnover. Indeed
81% of employees said they would leave their jobs
if their employers lacked a commitment to DEI

in the workplace, and 54% said they would take

a pay cut to improve workplace DEI.?° A recent
study conducted by WebMD? found that nearly
three-quarters of employees want to work for
organizations that place a high value on diversity,
equity, inclusion, and belonging.

Additionally, a research report by Deloitte?® found
that when employees think their organization

is committed to and supportive of diversity,

they report better business performance in

terms of their ability to innovate (83% uplift),
responsiveness to changing customer needs (31%
uplift) and team collaboration (42% uplift).

Despite the recent attacks, DEl remains a high
priority for all employees. A recent study by
Benevity?? found that three-quarters of employees
(78%) agree they would not consider working

for a company that fails to commit significant
resources to prioritizing DEI initiatives; 95% of
employees now weigh a prospective employer’s
DEI efforts when choosing between job offers with
similar salary and benefits; and 87% of employees
agree they would feel more loyal to a company
with a proven track record of prioritizing DEI.

DEI commitments foster a sense of belonging

and inclusion, which enhances job satisfaction,
leading to higher engagement and retention
rates. Together, these studies demonstrate that
employees will exit environments that fail to
embrace and celebrate diversity.
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The Vast Majority of DEI Programs are
Legal

As discussed throughout the report, SFFA

is limited to the unique context of college
admissions in higher education, and does not even
change the law regarding admissions to military
academies. The Supreme Court did not decide
any issues related to other aspects of education or
other bodies of law. Thus, the range of precedents
concerning other areas of law remains good law.
Specifically, courts have rejected challenges

to a host of DEl related measures, including
diversity policies,® anti-bias trainings,® efforts

to increased diversity in applicant pools,3? and
aspirational diversity goals.®® The vast majority of
DEl-related initiatives are legally on solid ground,
and we must remain steadfast in safeguarding

and securing such programs.
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Some race-specific programs may be legally
defensible when they meet various criteria.

Thus, affirmative action programs in private
employment remain lawful, and grants that are
more akin to gifts than contracts may face fewer
legal risks. Unlike in the education context,
employers have long been generally prohibited
from using race as the basis for an employment
decision for the purpose of promoting diversity.3*
However, under a voluntary affirmative action
program that meets certain criteria, an employer
may consider race to remedy past discrimination,
whether at a particular company or even within an
industry more generally.%®







People’'s Right
to an

The tragic murder of George Floyd in May

2020 and related activism acted as a catalyst
for change in corporate America and other
workplaces. In the wake of widespread

protests and a global reckoning on racial
inequality, companies across several industries
recognized the urgency of addressing racism
within their own structures and implemented
more inclusive hiring practices, diversity
trainings, and fellowships for underrepresented
individuals. This moment prompted numerous
businesses to initiate or expand DEI measures.
For example, one approach was for companies
to complete racial equity audits working with
non-profits like Color of Change,®¢ while another
involved shareholder demands/activism.®’
Anti-equity groups have challenged these
measures, including for efforts as mild as
simple statements about desires to create more
inclusive workplaces with greater representation
of people of color or ensuring more women

are considered for promotions. These kinds

of attacks, while often rejected by courts as
detailed below, are designed to undermine the
entire spectrum of DEl initiatives that are legally
permissible under our civil rights laws.

Title VIl of the Civil Rights Act of 1964 (“Title VII")
is the federal law that governs workplace civil
rights for employers with 15 or more employees.
In order to comply with workplace civil rights
laws, employers are encouraged to have anti-
discrimination training and policies. Critically,
Title VIl allows employers to create voluntary
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affirmative action programs when certain criteria
are met.®® Despite the range of lawsuits and
letters detailed below, SFFA did not change

the law when it comes to workplace civil rights
protections or employment law. Notably, on June
29, 2023, shortly after the SFFA decision was
issued, EEOC Chair Charlotte Burrows issued an
EEOC press release,® stating that the Court’s
decision does “not address employer efforts to
foster diverse and inclusive workforces,” and that
“[i]t remains lawful for employers to implement
diversity, equity, inclusion, and accessibility
programs that seek to ensure workers of all
backgrounds are afforded equal opportunity in the
workplace.” 4©

The Court’s decision does
“not address employer
efforts to foster diverse and
inclusive workforces,” and
that “[i]t remains lawful for
employers to implement
diversity, equity, inclusion,
and accessibility programs
that seek to ensure workers of
all backgrounds are afforded
equal opportunity in the
workplace.”
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Current Landscape of Legal Challenges

Fellowships for Minorities and
Underrepresented Students

One area of attack post-SFFA was in the

context of fellowships for minorities and
underrepresented students. While one case is
ongoing, at least four of these cases have been
resolved, though no court determination was
made regarding the programs. Fortunately, most
programs were tweaked in ways that kept the
ability of employers to focus on hiring applicants
from a range of racial and other backgrounds.

In September 2022, Do No Harm filed suit
against two health care-focused entities, Pfizer
and Health Affairs magazine, claiming that their
fellowship programs discriminated on the basis
of race*' (both cases are discussed further in

the below health care section). Additionally,

the American Alliance for Equal Rights filed

suit against three law firms — Perkins Coie,*?
Morrison Foerster,*® and Winston & Strawn**—
challenging their diversity fellowship programs.
All three law firm cases settled after the parties
agreed on updated criteria that still promote a
commitment to advance DEL. In the Perkins Coie
case, the revised criteria still require candidates
to submit a personal statement describing

life experiences and “identifying connections
between those experiences and the broader goal
of advancing diversity, equity, and inclusion.” In
the Morrison Foerster case, the eligibility criteria
still includes a “[d]emonstrated commitment to
promoting diversity, inclusion, and accessibility.”
The Winston & Strawn case is perhaps the most
remarkable, as the same anti-equity group that
brought SFFA challenged Winston & Strawn's 4°
program that was focused on hiring law students
underrepresented in the practice of law—even
though the fellowship did not limit applicants by

race or any other legally protected characteristic.

The case was resolved through a negotiated
resolution and thankfully, the revised application
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still asks that applicants have a “[d]Jemonstrated
commitment to promoting . . . diversity, equity,
and inclusion” and an “[a]bility to bring a unique
perspective to the Firm based on . .. experiences
as an individual.”

Diversity Trainings in the Workplace

Although anti-equity actors have challenged DEI
trainings, citing SFFA, courts have rejected the
notion that SFFA changed any of the parameters
of anti-discrimination or other diversity-related
training. For example, a federal appeals court in
Young v. Colorado Department of Corrections*®
affirmed that mandatory diversity training does
not create a hostile work environment or violate
employment law or the federal Constitution.
Likewise, in Chislett v. New York City Department

of Education,* the court rejected plaintiff's
argument that she “suffered a hostile work
environment fostered by mandatory implicit

bias trainings” and anti-racism trainings. To be
sure, if there is a steady drumbeat of harassment
based on race or any other protected identity
during a training, that could create a hostile
work environment. However, cases like De Piero
v. Pennsylvania State University,*® where hostile
work environment claims are allowed to proceed,
are outliers in the context of DEI trainings. The
mere existence of a diversity training does not
create a hostile work environment.

Furthermore, anti-discrimination training and
policies are frequently part of EEOC consent
decrees. They help employees to know their
rights, and employers to know their obligations
and avoid liability for civil rights claims.

In Vavra v. Honeywell, the EEOC filed an amicus
brief* confirming that “anti-discrimination
trainings, including unconscious bias trainings,
are not per se discriminatory and may serve
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as vital measures to prevent or remediate
workplace discrimination.” The district court
dismissed the case and the Seventh Circuit
affirmed. A company’s measures to prevent
discrimination and ensure a diverse, equitable,
and inclusive workplace are typically not
illegal, but rather help employers to comply
with workplace civil rights laws. Additionally,
such programs encourage employees to use
internal avenues to bring complaints and thus
may ultimately help employers to avoid liability,
as detailed by the EEOC in its anti-harassment
enforcement guidance.®® The vast majority of anti-
discrimination and diversity trainings are legal,
helpful, and critical for compliance.

Additionally, the EEOC has recently confirmed in
a federal sector opinion® that employers do not
need to provide religious accommodations for
employees to skip anti-discrimination trainings.5?
Employers should continue to conduct anti-
discrimination trainings that inform workers of
their rights and help to protect companies from
civil rights liability.

“...anti-discrimination
trainings, including
unconscious bias trainings,
are not per se discriminatory
and may serve as vital
measures to prevent or
remediate workplace
discrimination.”
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Corporate Diversity Programs

Anti-equity actors have also targeted additional
kinds of DEl initiatives in both the private and
public sectors. In the private sector, multiple
challenges targeting some of the country’s most
prominent companies have failed in court either
because the plaintiffs have not demonstrated
that they are injured, because they failed to follow
the requisite procedures, or because courts

have determined that their claims lack merit.

For example, American Express ®3, Starbucks,®*
Amazon,®® and Pfizer ¢ have all defeated attacks
on initiatives aimed at promoting racial equity
that included a range of components related

to training, leadership development, technical
support, workplace culture, team building,
advertising, fiscal priorities and policies, and
more. In National Center for Public Policy
Research v. Schultz,% the district court dismissed
a challenge to Starbucks' DEI policies, finding
that the shareholder plaintiff did not “fairly and
adequately” represent shareholder interests.
Similarly, the district court in Netzel v. American
Express Company®® dismissed a challenge to
American Express's anti-racism initiative and DEI
policies — the plaintiff appealed and that case is
currently pending in the Ninth Circuit.

Similarly, there have been attacks on other
diversity efforts in the public sector. For

instance, Diemert v. City of Seattle involves a
challenge to Seattle’s Racial and Social Justice
Initiative, a program that encourages affinity
groups and other practices for city government
employees that the plaintiff alleges are racially
discriminatory.%” That case is ongoing. Other
programs, like mandated training and other
guidance for doctors,®® lawyers,* and educators,®?
often in connection with licensing, have similarly
come under attack, with courts often recognizing
either that the government has a right to mandate
these trainings, or that the plaintiffs had not
adequately established standing or failed for other
technical reasons. These cases demonstrate the
range of attacks on various programs and policies
in the public sector.




Other Employment Practices

As the government arts program mentioned

in the introduction and the education cases

below make clear, tracking race-related data is
essential. Such data needs to be collected and
reviewed even when it is not permitted to be part
of the criteria for decision-making. This data is
required by the EEOC in the collection of EEO-1
reports, which require all private sector employers
with 100 or more employees to submit workforce
demographic data. The data also helps employers
ensure that their practices are not having a
disparate impact based on race. For example,

the Eleventh Circuit confirmed in Ossmann v.
Meredith Corporation that tracking racial data in
the context of terminating someone engaged in
sexual harassment was not illegal and it helped
ensure decisions did not have a disparate impact
on employees based on race.®s

Courts have also largely rejected the notion that
an employer simply mentioning diversity in the
workplace means that an employer is or will be
engaging in any form of discrimination—even
though individual judges have gotten it wrong, as
in Price v. Valvoline, LLC.%*

Boards of Private Companies

Another area that has come under attack is the
ability to collect data on and otherwise promote
board diversity. The Alliance for Fair Board
Recruitment challenged a California law ¢° that
requires public corporations headquartered in
California to have a minimum number of directors
from underrepresented identities, alleging that
the law discriminates based on race. Although the
district court held that the law is unconstitutional
on its face, the State appealed and the case
remains pending. Similarly, the same anti-

equity group sued the Securities and Exchange
Commission (SEC),% seeking review of the SEC's
approval of Nasdaq's Board Diversity Disclosure
Rule. This rule requires Nasdaq-listed companies
to annually report aggregated statistical
information about a company board'’s self-
identified gender and racial characteristics, and
also requires companies that don’t have at least
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two such directors to explain why. Democracy
Forward filed an amicus brief®” in the Fifth Circuit
Court of Appeals in this case representing
academic experts in business, management, and
economics, arguing that the administrative record
held ample evidence of the benefits of board
diversity to support the SEC's decision to approve
Nasdaqg's disclosure requirement.

For example, a study conducted by BCG®®
reported that companies with above-average
diversity at the management level generate 19%
higher innovation revenues than companies

with below-average diversity. A 2020 report by
McKinsey & Company®’ found that companies

in the top quartile for gender diversity on their
boards were 25% more likely to be more profitable
than companies in the bottom quartile. A 2023
McKinsey report’ also found that companies

in the top quartile for both gender and ethnic
diversity in executive teams are 9% more likely
to outperform their peers. Just as having a more
diverse workplace is good for business, as cited
by numerous companies in their amicus briefs in
SFFA,”" more diverse boards also lead to positive
results, including for the bottom line.
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Using Intimidation Tactics Against
Corporate Diversity Programs

Short of bringing formal legal challenges, anti-
equity actors routinely send letters, both directly
to companies and to government entities,
threatening legal consequences if DEI programs
continue. Since SFFA was issued, anti-equity
actors have sent dozens of demand letters to
private corporations, bar associations, sports
leagues, public entities, and others, claiming that
any effort to promote DEl violates the law.

America First Legal ("AFL’) has sent more

than a dozen letters to the EEOC asking the
commissioners to investigate particular DEI-
related initiatives, including those at Disney,
Kellogg, Major League Baseball, McDonald's,
NASCAR & Rev Racing, Macy's, IBM, and the
National Football League. Similarly, AFL has
asked the Office of Federal Contract Compliance
Programs (“OFCCP"), which oversees federal

contractors’ compliance with various anti-
discrimination requirements, to investigate
DEl-related policies and practices at companies
including Sanofi, United Airlines, Southwest
Airlines, and American Airlines.”?

AFL has used these demand letters to challenge
anything related to promoting DEI, from
announcing plans to improve gender parity in
leadership to voicing desires to increase racially
underrepresented talent at the management level.

Unfortunately, these misleading letters have
chilled some efforts to maintain and openly
announce support for DEI initiatives. The chilling
effect is intentional: anti-equity actors have
deliberately mischaracterized their letters,

which typically have no legal effect, as federal
complaints in their press announcements. Making
these kinds of statements about DEl-related
aspirations continues to be permissible under
workplace civil rights laws.

(The Bottom Line)

The Supreme Court's decision in SFFA did not change the law in the context of workplace civil rights.
Although anti-equity actors cite SFFA in their lawsuits and letters, the EEOC has confirmed”® that their
reliance on SFFA is misplaced. While workplace race-specific programs must meet certain criteria and are
often harder to legally defend, they remain permissible under Title VII,”* as outlined in a recent EEOC amicus
brief.”®s Workplace-related DEI programs that remove needless barriers to employment, create pipeline
programs or affinity groups, or provide EEO training also remain lawful.

democracyforward.org




People’s Right to
More Inclusive Grant Programs

Following the SFFA decision, anti-equity actors have also targeted grant programs, including
those focused on race or gender. They have sued private entities that created such programs
to reduce the barriers that minorities face when seeking to start businesses, with a range of
outcomes. While race-specific programs must meet stringent criteria and may face legal risk,
there are also many ways to create more inclusive criteria, even if they are not race-specific.
For example, organizations can focus grants on newer entities, or those with smaller budgets,
as ways to support groups that continue to face significant systemic barriers.

Current Landscape of
Legal Challenges

Despite these attacks, multiple challenges
targeting some of the country’s most prominent
companies have failed in court, either because
the plaintiffs have not demonstrated that they are
injured or failed to follow the requisite procedures,
or because the courts have determined that their
claims lack merit. For instance, in three different
cases, Amazon has prevailed against individuals
claiming that programs aimed at providing
business opportunities for minorities have a
discriminatory effect. In Correll v. Amazon,” the
court dismissed a challenge to Amazon's alleged
practice of highlighting minority business sellers
and providing financial assistance to Black-owned
businesses under a law prohibiting discrimination
in contracting. The court concluded that the
plaintiff had failed to plead the necessary facts to
support a racial discrimination claim. Meanwhile,
the court in Bolduc v. Amazon”” dismissed a
challenge under the same law to Amazon’s

Black Business Accelerator Program because

the plaintiff who claimed discrimination had not
actually applied to the program. The plaintiff
appealed and the case is now pending in the Fifth
Circuit. In Alexandre v. Amazon,’® the court—on
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two occasions—dismissed a challenge to the
same program, finding that the plaintiff failed
to demonstrate an injury in the form of a loss
of contract. This case is now on appeal in the
Ninth Circuit. Other large companies, including
American Express,’® Starbucks,® and Pfizer,®
have similarly defeated attacks on programs
aimed at promoting racial equity.

At the time of this report, at least one important
grant case is still pending on appeal. Last

year, AAER filed suit against Fearless Fund
Management,® a company focused on grants for
Black women, alleging that the program is racially
discriminatory. On June 3, 2024, the Eleventh
Circuit Court of Appeals decided that the grant
program is likely illegal since it created a contract
and was limited to Black women applicants.®®
Even though, as the dissent noted, Black women
"“are grossly underrepresented as business
owners,"® the majority ruled that a grant program
limited to Black female business owners likely
violates the law. Remarkably, the law at issue,
Section 1981, was created to ensure that formerly
enslaved Black people in this country would not be
discriminated against in the making of contracts,
but is now being weaponized to try to upend DEI
programs.® This tactic is at odds with the spirit of
this law, which was intended to ensure that Black
individuals can participate in the economy.®¢




At the same time, courts considering similar programs have rejected legal challenges. For instance, an
Ohio judge dismissed a case filed by America First L egal against Progressive Insurance and Hello Alice,®” a

Houston-based fintech platform whose grant program with Progressive helps Black-owned small businesses
purchase commercial vehicles. The court dismissed the case because the plaintiffs failed to allege an injury
necessary to support their claims, and the case is now on appeal. Courts should continue to dismiss claims
where the harms alleged by anti-equity plaintiffs are baseless.

(The Bottom Line)

While the Supreme Court's SFFA decision has emboldened anti-equity actors to challenge programs that
seek to redress and address historical and ongoing racial discrimination, the decision does not extend

to grant making or other forms of philanthropic giving.t® Grant programs, particularly in the context of
private foundations and non-profit organizations, operate under different legal frameworks than college
admissions. These frameworks may allow for flexibility in considering various factors, including race or
gender, to address historical and continued inequities. Organizations geared towards serving marginalized
communities should assess the risks and implications of their programs alongside legal counsel and remain
committed to creating greater inclusion and equity. For example, if an entity wants to create a race-specific
grants program, it could structure grants as gifts, instead of as contracts; try race-neutral methods to create
a diverse pool of applicants; and provide a range of opportunities, including some that are open to all.
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People’'s Right to
Government
Boards That
Represent Them

Current Landscape of
Legal Challenges

In February 2024, AAER sued Alabma’s Governor,
alleging that a law about the Alabama Real

Estate Appraisers Board (AREAB) violates equal
protection. The law requires that at least two of
nine board members be racial minorities, and that
the board should generally reflect the community.
The Alabama Association of Real Estate Brokers,
represented by Democracy Forward, was allowed
to intervene in May 2024 when it became apparent
the Governor was not fully defending the law.®’

In July 2024, the Association defeated AAER's
attempt to prematurely end the case when the
Court dismissed the challenge to the general
diversity language and allowed the case to
proceed.”® The Alabama law plays an important
role in addressing ongoing and historical

racial discrimination, including against Black
Alabamians, in appraisals and related fields. This
case is in progress.

Other challenges to public board composition
provisions are being litigated across the country.
Do No Harm, an organization that has fervently
worked against legislation and policies that protect
underserved and underrepresented communities
in the context of health care, filed suit against
Louisiana,” Montana,’? and Tennessee.?® Other
actors have filed similar challenges to health care
related boards in Arkansas? and Minnesota.”® The
lawsuits challenge provisions that aim to ensure
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State and local governments have a range

of boards that govern various industries and
aspects of life, such as health care, real estate,
and civil rights commissions. Some of these
boards are governed by rules regarding racial
or other identity-related composition ranging
from requirements for inclusion to suggestions
to help ensure boards are representative of the
broader community. These government boards
are another area that have come under attack in
the courts by anti-equity actors.

that government boards include representation
from diverse communities.

Diverse health care boards are essential for
addressing the complex and varied needs of
diverse patient populations. When boards are
racially and otherwise diverse, they are better
equipped to innovate and implement equitable
policies that can reduce disparities in health care
access, treatment, and outcomes, ultimately
leading to a more effective and just health care
system. (These cases are discussed further in the
health care section.)

Likewise, in Asheville, North Carolina, there is a
challenge to the Human Relations Commission,?
alleging that its policy stating that “the
consideration of appointment of members

shall provide equal access and opportunity to
serve upon the Commission to all historically
disadvantaged groups” is racially discriminatory.
The case is currently pending in federal district
court.

(The Bottom Line)

Governments must continue to create more
inclusive environments that genuinely reflect
and serve their diverse constituencies.
Diversity on government boards is essential for
bringing together a wide range of perspectives,
experiences, and ideas fostering innovation and
creativity. By embracing greater inclusion, our
state and local government boards can better
understand and serve their communities on
everything from health care to real estate to local
civil rights enforcement.
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People’s Right to
Equitable Government Programs

Anti-equity actors have also been filing suit against government programs, claiming that programs
intended to remedy discrimination and promote equity are unconstitutional. These cases have been
filed in a variety of areas, including against policies that seek to avoid excluding companies owned
by socially and economically disadvantaged individuals from important government benefits and
opportunities. These cases have been brought against all levels of government. Many have been
dismissed on standing grounds, but a small number of courts have issued opinions that reverse

decades of law.

Current Landscape of
Legal Challenges

In Mueller v. Gramian,”” a white female business
owner sued the federal and Pennsylvania
transportation departments, alleging that the
federal Disadvantaged Business Enterprise
(DBE) program is unconstitutional because

it seeks to ensure that companies owned

and controlled by socially and economically
disadvantaged individuals are not left out of
federal transportation contracting. The court
dismissed the case in September 2023 because
the business owner did not show that her claims
were redressable and because she did not
demonstrate standing. This case underscores
that fact the entities challenging these programs
have often not suffered any harm, but are rather
anti-equity actors seeking to eliminate all kinds
of programs intended to remedy discrimination.
Another case was filed by Mid-America Milling
Company against the federal Department of
Transportation?® in October 2023, challenging
the same federal DBE program. That case is still
ongoing.

As with the U.S. Department of Transportation,
the U.S. Department of Agriculture (USDA) aims
to ensure that businesses owned by “socially
and economically disadvantaged individuals,”
who are defined as “those who have been
subjected to racial or ethnic prejudice or cultural
bias because of their identity as a member of a
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group without regard to their individual qualities,”
are not excluded from federal contracting and
support.?? In March 2020, Ultima Services filed
suit against the USDA alleging that this program
is unconstitutional. This case has yet to be finally
decided, but the court enjoined the program in
the interim, finding that it likely does not pass
legal muster. Similar to the Mid-America Milling
Company case, this decision places at risk

the federal government'’s ability to create and
implement grant programs designed to remedy
race discrimination.

In Strickland v. USDA,"° a group of farmers and
farms challenged eight other USDA programs
targeted at emergency relief. The plaintiffs allege
that they were racially discriminated against by
elements of the programs intended to aid new
farmers, limited resource farmers, and socially
disadvantaged farmers. Although the case remains
ongoing, the district court ordered the USDA to
halt a portion of one program based on the socially
disadvantaged farmer designation.

Cases have also been filed against federal
government policies that provide services to
minority business enterprises. For example,

in Nuziard v. Minority Business Development
Agency,® three white business owners sued the
Minority Business Development Agency (MBDA),
alleging that certain MBDA centers engage in
racial discrimination by limiting access to services
to only minority business enterprises, statutorily
defined as those owned and operated by socially
or economically disadvantaged individuals,
presumptively including certain groups.
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The court ruled in favor of the business owners, declaring that these
provisions were unconstitutional and permanently enjoined the MBDA from
imposing racial and ethnic presumptions regarding the Agency’s scope of
service.

(The Bottom Line)

These legal actions serve as a stark reminder that government efforts to
promote a more inclusive and equitable society are met with significant
resistance. The persistence of these challenges highlights the need for
continued advocacy and vigilance to defend and advance civil rights goals to
ensure that policies aimed at redressing historical and systemic injustices are
not dismantled, but rather strengthened and effectively implemented.
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People’'s Right to
Health Care Equity

Anti-DEI actors, including the misleadingly named Do No Harm organization, are also trying to
dismantle initiatives designed to address health disparities. Cases filed in this context include
challenges to racially and otherwise inclusive policies on health boards,’°? implicit bias trainings
for health professionals, and the federal government’s support for anti-racism plans. These
coordinated attacks threaten to undermine progress made in addressing systemic health
disparities and ensuring equitable health care access for all populations.

Current Landscape of
Legal Challenges

In Khatibi v. Lawson,®® Do No Harm and two
physicians sued the Medical Board of California
over AB24, a state law that requires physicians

to complete implicit bias training, arguing that

it violates the First Amendment. Studies have
shown that health care providers often have
negative biases towards Black and other minority
patients, and that these biases are correlated
with poorer communication and lower quality

of care, likely contributing to existing health

care inequities.”** The California law was passed
in an effort to rectify these inequities, but was
challenged on the grounds that it allegedly
violates the First Amendment’s ban on compelled
speech, amounts to viewpoint discrimination,

and places an unconstitutional condition on free
speech. The court has twice dismissed this case,
finding that the government can in fact require
people to take certain training tied to professional
licenses. The case is on appeal. Although not
addressed in this case, anti-discrimination
training is not only legal, it can be required in some
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jurisdictions;'% is helpful for defending against
civil rights claims, as recognized by the Supreme
Court;™® and helps to promote a more equitable
workplace, as outlined recently by the EEOC,
including in an amicus brief.%

Do No Harm filed suit against Vituity, challenging
the legality of an incentive program that provides
a bonus to Black physicians who apply. The parties
both stipulated to dismiss the case and expressly
agreed that in future applications Vituity “may
only take into consideration how race affected

a physician’s life, be it through discrimination,
inspiration, or otherwise.”™® This language change
underscores that entities can still maintain
programs that account for life experiences
relating to race without limiting applicants to
those of any particular racial backgrounds. Title
VIl allows employers to consider race through
voluntary affirmative action programs if they meet
particular criteria.’””? The SFFA decision did not
change the fact that the changes Vituity made

are not required by law, but may make programs
easier to defend.




Do No Harm also filed suit against Health
Affairs, " alleging that the journal’s fellowship
program for minority and underrepresented
groups in the field of health policy and services
research was unlawful because it discriminates
based on race. Do No Harm voluntarily dismissed
the case after the journal agreed to change

its application but notably, still preserved its
right to prioritize people with a commitment to
racial equity. Do No Harm also filed suit against
Pfizer, ™ alleging that the company'’s fellowship
program was unlawful—which, in 2022, included
as one of its eligibility requirements “meet[ing]
the program'’s goals of increasing the pipeline
for Black/African American, Latino/Hispanic
and Native Americans at Pfizer"">—because it
discriminates against white and Asian American
people. The case against Pfizer is still pending,
despite being dismissed by both the district court
and the appellate court because Do No Harm
had not established standing.” Both of these
cases serve as examples of anti-equity actors
attempting to undermine racial equity programs
in the context of health care.

Action Plans for Addressing Racismin
the Medical System

At the federal level, a coalition of red states

sued the U.S. Department of Health and

Human Services and its secretary, the Centers
for Medicare and Medicaid Services and its
administrator, and the United States™ alleging
that the defendants’ effort to incentivize health
care providers to create anti-racism plans is
unconstitutional. This case has yet to be decided,
but serves as yet another instance of the attacks
on DEl in the health care arena. Black, Latinx,

(The Bottom Line)

and Indigenous physicians currently account for
5.0%, 5.8%, and 0.3% of physicians"® respectively,
despite accounting for 13.6%, 19.1%, and 1.3% of
the general population.™ Black patients are more
likely to have positive health outcomes when

they share the same race as their provider. They
are more likely to follow health care provider
guidance, and to report receiving preventive
care™ and needed care. Resulting benefits
include a reduction in infant mortality."” In
counties where there are more Black physicians,
Black people live longer.”? Black, Latinx, and Asian
American physicians are more likely to provide
health care in communities most impacted by
health inequities.”” In light of the above evidence,
itis incontrovertible that we need more and not
fewer programs ensuring greater health equity.

Competent care for minority and marginalized communities requires a health care system that allows
providers to learn about bias. It also requires providers to reflect the communities they care for because
aracially and otherwise diverse health care field is essential to address the acute health inequities in the

United States.
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People’s Right to

Educational institutions—including K-12 schools,
libraries, and colleges and universities—are
being targeted by anti-equity actors. K-12
programs that use race-neutral criteria for
admissions programs that result in more
inclusive school environments have come

Current Landscape of
Legal Challenges

K-12 Education

Courts have confirmed that changing admissions
criteria in race-neutral ways that increase the

pool of minority candidates is permissible. But
some schools that have sought to remove barriers
to admissions have come under attack. In 2020,
the Coalition For TJ sued the Fairfax County
School Board after the admissions process for

the competitive magnet school was revised in

a way that would bring more racial diversity to

the student body. Because the Supreme Court
declined to hear this case, the ruling by the appeals
court permitting the policy in line with longstanding
legal precedent still stands.’?? Similarly, as the

First Circuit affirmed in Boston Parent Coalition

for Academic Excellence Corporation v. School
Committee for City of Boston, “[t]here is nothing
constitutionally impermissible about a school
district including racial diversity as a consideration
and goal in the enactment of a facially neutral
plan.”123

Other cases have also been filed challenging
admissions policies in K-12 schools. In [banez
v. Albemarle County,™* parents and students
challenged a Virginia county school board’s anti-
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under attack in the courts. Some states

have also introduced legislation that limits
discussions on race, gender, and other aspects
of identity, on the grounds that these topics are
allegedly divisive. They have banned books and
materials they claim are controversial. Libraries,
traditionally seen as bastions of free information,
are also under pressure, with increased book
challenges and efforts to censor content related
to certain identities. At the collegiate level,
universities are being pressured to scale back or
eliminate initiatives aimed at fostering inclusive
environments.

racism policy under the state constitution and

a state statute. In Smith v. The School Board of
Concordia Parish,'?® a public charter school in
Louisiana challenged a consent decree requiring
race-specific admissions practices, arguing that
such practices discriminate based on race. The
Fifth Circuit rejected its claim on procedural
grounds.

Courts ruled against the anti-equity actors in
these cases. Schools should continue to focus on
removing unnecessary barriers by revising their
admissions policies in ways that will help ensure
greater racial and other diversity in their student
bodies.

Attacks on school diversity are not new. Anti-
equity actors previously targeted critical race
theory in the same way they now target DEI. In
2020, then-President Trump signed an executive
order forbidding federal employees from receiving
training on a number of “divisive concepts,”
including the idea that any race was inherently
superior to another, or that individuals should
bear guilt for things that happened in the past.’?
Following that order, over 15 states have signed
into law ™7 or otherwise approved restricting critical
race theory in schools.




There has also been an accompanying movement
to ban certain books and educational materials

in classrooms and libraries. New efforts seek

to remove and restrict access to materials that
explore race, gender, and sexuality under the
guise of protecting students from content that is
controversial or “divisive."?® 21 states have banned

books™? in their classrooms related to these
topics.

Students, parents, and advocates around the
country are fighting back. In Florida, parents,
authors, and publishers have challenged
numerous school district decisions across the
state. In one case brought by parents, students,
authors, Penguin Random House, and Pen
America, the court found that the plaintiffs had
“plausibly allege[d]” that the book removals were
based on ideological objections or disagreements
with the underlying messages.”® Similarly, a
federal court in Florida has allowed a case about
access to the book And Tango Makes Three to
proceed. The court found that the authors of the
book and a student had alleged enough about
the school district’'s motivation for removing the
book.”™ The authors, along with three students
and two parents, filed a similar challenge to a
different county’s decision to remove the book.™?
All three cases are ongoing.

In Prattville, Alabama, a number of parents, a
grassroots organization supporting the freedom
to read, and a state library association (all
represented by Democracy Forward),"® are
challenging a public library board policy that
prohibits the library from acquiring books and
other materials that include sexual orientation
or gender identity, among other categories.’®*
The Prattville families litigating this case seek to
ensure that parents, not politicians, decide what
books their children read. They want to make
sure that all families have access to books with
characters that look like them.

Parents who oppose removing books from
schools and public libraries are working to
ensure that they are not shut out of the process
entirely. For example, Democracy Forward and
other organizations are representing parents
challenging a Florida process for State review of
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school board decisions on book objections that
is only available to parents who want to remove
books."

Finally, a Virginia state appellate court affirmed
dismissal of Alliance Defending Freedom’s
challenge to a school board’s anti-racism policy,
training, and regulations in /banez v. Albemarle
County School Board.®® The court rejected the
argument that the school board was treating
people differently on the basis of race or
religion.™

Higher Education

In response to the Court's SFFA decision, the

U.S. Department of Justice issued guidance

that “nothing in [the Court’s] opinion should

be construed as prohibiting universities from
considering an applicant’s discussion of how

race affected his or her life, be it through
discrimination, inspiration, or otherwise.”™*®
Colleges and universities can and should continue
to assess how applicants’ individual backgrounds
and attributes—including those related to their
race, experiences of racial discrimination, or the
racial composition of their neighborhoods and
schools, for example—position them to contribute
to campus in unique ways."™?

Significantly, in the year since SFFA, the courts
that have considered admissions programs in
the context of military academies have uniformly
allowed the practice of considering race to
remain in effect. In a challenge to the U.S. Naval
Academy'’s admissions practices, the same anti-
equity actors who brought SFFA suggested that
the June 2023 decision should automatically
render the Naval Academy's practice
unconstitutional. The district court rejected that
claim, noting that the case presented different
facts and potentially different interests.'"
Likewise, a district court allowed West Point's
admissions practices to remain in place, denying
the request for preliminary injunction, finding
that the questions were sufficiently distinct that
the court needed a full understanding of the
compelling interests, narrow tailoring, and other
factors in order to consider the constitutional
questions.™ The Supreme Court implicitly agreed,
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rejecting a request to hear the case, noting that the
record was underdeveloped.'#?

Educational institutions may continue to pursue
targeted outreach, expanded recruitment efforts,
and pipeline or pathway programs that focus

on certain groups to achieve a diverse student
applicant pool. These programs allow schools

to connect with a broad range of prospective
students—including those who might otherwise not
learn about these institutions and their educational
programs, or who might not envision themselves as
potential candidates for admission.™®

Despite the narrow ruling of SFFA, over 30

bills™* in the U.S. seek to restrict DEI initiatives in
higher education. As of June 2024, Tennessee,
Texas, Alabama, Idaho, lowa, Florida, Utah, and

the Dakotas have all signed such bills into law.
Together, these bills can impact a wide range

of initiatives, from eliminating DEI offices and
programs to prohibiting colleges and universities
from requiring employees to complete DEI training.
Advocates are considering possible legal action.

(The Bottom Line)

It is imperative for educational institutions to
remain proactive and vigilant in their commitment
to fostering more inclusive and equitable
environments. We must steadfastly continue
implementing, supporting, and uplifting policies
that support DEI to counteract regressive
forces and ensure that these institutions remain
strongholds for these values. Schools should
continue to decrease barriers to admissions at
all levels, including through race-neutral criteria
that allow for greater access and by considering
essays that detail applicants’ lived experiences.

Parents should continue to advocate for their
children to have access to books that discuss the
histories and experiences of people of color and
other marginalized groups. They should resist
efforts to curtail conversations about systemic
inequities and social justice. These efforts reflect
a broader ideological push to redefine educational
narratives and exclude perspectives that highlight
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diversity and equity issues.

Advocates should counter bills in states that seek
to prevent DEl-related initiatives in educational
settings, and continue to be vocal about the need
for programs that foster greater inclusion.

“It is imperative for
educational institutions to
remain proactive and vigilant
in their commitment to
fostering more inclusive and
equitable environments. We
must steadfastly continue
implementing, supporting,
and uplifting policies that
support DEI to counteract
regressive forces and ensure
that these institutions remain
strongholds for these values. ”
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What's Next?

The attacks on DEI will not end anytime soon. Neither will our work to respond
to them alongside our partner organizations. DEl initiatives are both lawful and
necessary, and Democracy Forward will continue to support and uplift such
programs. We will not let extremist actors further polarize our society.

Democracy Forward has closely reviewed “Project 2025,” which is a well-funded
effort to enable a future anti-democratic administration to take swift, regressive
action. The Project proposes cutting wages for working people, dismantling
social safety net programs, redefining the way our society operates, undermining
our economy, and—of particular relevance here—rolling back core civil rights
protections.

Threatened by decades of progress in advancing greater equality for all, the
authors of Project 2025 want to eliminate protections against discrimination,
including all DEl-related initiatives. Their playbook removes equity from a range
of contexts including not just race, but also LGBTQ+ rights. Make no mistake, no
matter the outcome of this fall's election, our work is far from finished.

Despite the range of legal attacks across the fronts detailed in this report, many of
the challenges have not survived judicial scrutiny at the early stages of litigation.
We cannot do our opponents’ work for them and over-correct. We cannot be
deterred because we are the majority. We must instead come together to defend,
preserve, promote, and affirm DEIl initiatives.

Please join us in the generational fight for democracy. If you would like to receive
updates on this landscape, head to Democracy Forward’s website and contact us
to learn more.® Together, we will protect DEI principles as part of the bold and
necessary work to build our multi-racial democracy.

SCAN THIS CODE
to visit Democracy Forward's website to learn more
about what you can do.
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