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Sweet, D.J.

There are four motions pending in this action
involving significant issues of administrative law and judicial
review. The defendant, the Department of Energy (“DOE” or the
“Defendant”) has moved pursuant to Rules 12(b) (1) and 56 of the
Federal Rules of Civil Procedure to dismiss the amended
complaint (“AC”) of plaintiff Natural Resources Defense Council
("NRDC” or the "“Plaintiff”) for lack of jurisdiction, or
alternatively, for summary judgment. ECF No. 29. DOE has also
moved to dismiss the AC as moot pursuant to Rule 12(h) (3) of the
Federal Rules of Civil Procedure. ECF No. 56. NRDC has cross-
moved for summary judgment and to supplement the Administrative
Record (“AR"”) pursuant to the Administrative Procedures Act
(“APA”). ECF Nos. 38, 40. Based on the facts and conclusions set
forth below, the motion of DOE for dismissal for lack of
jurisdiction and for summary judgment are denied, as 1is its
motion to dismiss on mootness grounds; the motion of NRDC to
supplement the AR and its cross-motion for summary Jjudgment are

granted.

I. Prior Proceedings
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This action was commenced on September 14, 2017 by
NRDC to challenge DOE’s issuance of a stay under Section 705 of
the APA of its Test Procedure Rule. ECF No. 1. NRDC’'s AC was

filed on March 15, 2018. ECF No. 25.

By this Court’s Opinion dated March 6, 2018, the

motion of the DOE to transfer the action was denied. ECF No. 23.

The motion of DOE for dismissal or summary judgment,
NRDC’ s cross-motion for summary judgment, and NRDC’s motion to
supplement the AR were heard and marked fully submitted on
September 12, 2018, as was DOE’s motion to dismiss this action

as moot.

II. Background and Facts

The parties have not submitted statements of fact
pursuant to Local Civil Rule 56.1 because the facts are set
forth and cabined by the AR. See Just Bagels Mfg., Inc. v.
Mayorkas, 900 F. Supp. 2d 363, 372 n.7 (S.D.N.Y. 2012) (opining
that cases based on the review of an administrative record
“present[] only a question of law” and directing parties not to
submit Local Rule 56.1 statements); Karpova v. Snow, 402 F.

Supp. 2d 459, 465 (S.D.N.Y. 2004) (summary Jjudgment appropriate
2
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without submission of statements of undisputed material facts in
APA cases because the administrative record provides the court
with “all of the information necessary to determine whether

material disputes of fact exist”).

The Energy Policy and Conservation Act (“EPCA”), 42

U.S.C. §§ 6201 et seqg., authorizes DOE to adopt energy
conservation standards for consumer products and set test
procedures by which manufacturers certify their products’
compliance with applicable standards. EPCA requires DOE to
periodically review and strengthen its energy conservation
standards, id. § 6295, and to review and amend its test
procedures to “more accurately” measure a covered product’s

energy efficiency, id. § 6293 (b) (1) (Ap).

Carrying out that obligation, DOE conducted several
years of rulemaking proceedings in 2008 to update and strengthen
the energy efficiency standards and test procedures for central
air conditioners and heat pumps. This extensive process resulted
in final rules in 2011 (the “2011 Rule”) and 2016 {(the “2016
Rule”) to refine the regulations related to central air

conditioners and heat pumps.
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A significant part of these proceedings—including
“proposals and comments from three separate rulemakings, two
guidance documents, and two working groups,” 81 Fed. Reg. at
36,994—dealt with “split systems,” air-conditioning systems that
consist of an outdoor unit and an indoor unit. See generally id.
at 36,996 (defining “split systems”). When an outdoor unit
breaks down, it is often possible to replace that unit with an
“unmatched” outdoor unit, without replacing the existing indoor
components. Until 2016, however, DOE did not have a clear
process for testing and certifying unmatched outdoor units. See
U.S. DEp’'T OF ENERGY, ENFORCEMENT POLICY STATEMENT: SPLIT—-SYSTEM CENTRAL AIR
CONDITIONERS WITHOUT HSVC (Dec. 16, 2015),
https://www.energy.gov/sites/prod/files/2015/12/f27/Enforcement$
20Policy-CAC%202015 0.pdf (acknowledging that many split systems
“cannot be tested in accordance with the DOE test procedure”).
This led to widespread noncompliance, particularly for “dry-
shipped” units—that is, unmatched outdoor units that are shipped
separately from the refrigerant needed to operate them. Id. The
2016 Rule redesigned the test procedures to require dry-shipped
outdoor units to be paired for certification purposes with an
indoor unit representative of the older, less-efficient indoor
units they are typically paired with in practice. See 81 Fed.

Reg. at 37,008-09.
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After DOE issued the 2016 Rule, Johnson Controls Inc.
(WJCI”) began marketing a new type of unmatched outdoor unit
that shipped with one refrigerant, R-407C, but was compatible
with a different refrigerant, R-22—a hydrofluorocarbon (“HCFC”)
with one of the “highest ozone depletion potentials of all
HCFCs,” which the Environmental Protection Agency (“EPA”) has
been phasing out. EPA, PHASEOUT OF CLASS II OZONE-DEPLETING SUBSTANCES,
https://www.epa.gov/ods-phaseout/phaseout-class-ii-ozone-
depleting-substances; see also AR 102. EPA had banned the sale
and distribution of new systems designed to use R-22, but JCI's
new outdoor units could operate as replacement R-22 units
without complying with either the ban on R-22-equipped units or
DOE’s test procedures for unmatched units shipped without their

intended refrigerant. See 81 Fed. Reg. at 81,170.

On August 24, 2016, DOE published a Supplemental
Notice of Proposed Rulemaking to close this loophole. See Energy
Conservation Program: Test Procedures for Central Air
Conditioners and Heat Pumps, 81 Fed. Reg. 58,164 (Aug. 24, 2016)
(“"2016 SNOPR”). The 2016 SNOPR proposed to require all unmatched
outdoor units that are compatible with R-22 to be certified
through the same test procedures as units shipped with R-22,
even if they shipped with a different refrigerant. See id. at

58,171. After considering comments from JCI and other industry

5
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participants, as well as NRDC and other efficiency,
environmental, and consumer groups, DOE published the Test
Procedures Rule on January 5, 2017. AR 350-515. As proposed in
the 2016 SNOPR, the Test Procedures Rule required that units
compatible with R-22--in practice, only JCI’s R-407C units--be
tested the same way as unmatched outdoor R-22 units themselves.
AR 358. The effective date for the Test Procedures Rule was
February 6, 2017, with a compliance deadline of July 5, 2017. AR

350.

A. DOE Delays the Test Procedures Rule Twice, Opposed by All

But One Manufacturer

On January 20, 2017, the White House Chief of Staff
directed agencies to “temporarily postpone” the effective date

AN}

of all regulations that had not yet become effective, “as
permitted by applicable law.” Memo. from Reince Priebus to Heads
of Exec. Dep’ts & Agencies (Jan. 20, 2017) (the “Preibus Memo”),
https://www.whitehouse.gov/presidential-actions/memorandum-
heads-executivedepartments-agencies/. On February 2, 2017,
without notice or opportunity to comment, DOE published a final
rule purporting to postpone the Test Procedures Rule’s effective

date by 60 days. AR 349 (the “February Final Rule”). The sole

basis for this delay was “to give DOE officials the opportunity
6
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for further review and consideration of new regulations” in

light of the Preibus memo. Id.

The February 2, 2017 delay--and the prospect DOE might
delay the Test Procedures Rule again--came to the attention of
industry participants who opposed any delay. One manufacturer of
central air conditioners, Lennox International (“Lennox”), sent
a letter to DOE on March 17, 2017, explaining that the Test
Procedures Rule “was crafted during a negotiated rulemaking

with broad stakeholder involvement” and “has broad industry
support, because it makes many improvements to the test
procedure.” AR 320. Lennox cautioned that “[i]f this negotiated
outcome is delayed or overturned, industry will either be
subject to the existing inferior test procedure or will be at

the mercy of yet another federal rulemaking.” AR 321.

On March 21, 2017, without any advance notice or
opportunity to comment, DOE published another final rule
purporting to further postpone the Test Procedures Rule’s
effective date, this time to July 5, 2017, the rule’s original
compliance date. AR 348 (the “March Final Rule”). The sole basis
for this delay was to provide the Secretary of DOE more time
“for further review and consideration of new requlations.” AR

348.
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Two days later, the Air-Conditioning, Heating, and
Refrigeration Institute (“AHRI”), an industry trade association
representing more than 300 manufacturers of air conditioners and
related equipment, supported the Test Procedures Rule. AR 322.
AHRI explicitly stated that it “is not seeking to delay or

rescind the [Test Procedures Rule].” Id.

On April 12, 2017, Lennox expanded on the reasons the
Test Procedures Rule should be “implemented without further
delay” in a detailed twelve-page letter. AR 324-25. Lennox noted
that “JCI is in the unique position in the industry of [seeking
to certify] products with R-407C refrigerants in residential
applications.” AR 324. It then provided several arguments
against further delay in subjecting those products to the
updated test procedures, explaining both the Test Procedures
Rule’s lawfulness and the negative impacts of a delay on
consumers, industry, and energy efficiency. AR 324-35. JCI
responded on May 22, 2017 disagreeing with Lennox’s arguments.
AR 336~42. Lennox replied to these assertions a month later in a

June 28, 2017 letter. AR 343-46.

B. JCI Petitions for Review in the Seventh Circuit and

Privately Petitions DOE for an Extension, Waiver or Stay

8
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Meanwhile, JCI petitioned for review of the Test
Procedures Rule in the Seventh Circuit and sent three non-public

submissions to DOE, asking for individual relief.

Specifically, JCI filed its petition for review in the
Seventh Circuit on March 3, 2017. AR 107-08. That same day, JCI
confidentially petitioned DOE for a 180-day extension under 42
U.s.C. § 6293 (c) (3). AR 98-103. JCI asserted that it would
experience a “substantial hardship” because some of its R-407C
units would be unable to obtain certification under the new test
procedures and that the R-407C provisions of the Test Procedures

Rule violated EPCA. AR 100-01.

On April 6, 2017, JCI sent another confidential
petition to DOE for a waiver from two provisions of the Test
Procedures Rule under 10 C.F.R. § 430.27. AR 90-95. JCI asserted
that applying the provisions would be “so unrepresentative of
[its R-407C units’] true energy consumption characteristics as
to provide materially inaccurate comparative data.” AR 90. It
also acknowledged that it was “not aware of any other
manufacturer of residential split-system central air
conditioners, or components of residential split-system central

ailr conditioners, approved for use with R-407C.” AR 86.

9
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On April 28, 2017, the Seventh Circuit suspended all
briefing on JCI’'s petition for review so that the parties could

conduct mediated settlement discussions. AR 315-17.

On May 31, 2017, JCI requested that DOE issue an
administrative stay under Section 705 pending the resolution of
the Seventh Circuit case. AR 68-73. It acknowledged that in
“reviewing an application for stay” the four factors considered
in any request for injunctive relief “must be balanced against
one another.” AR 69. If it did not receive relief within a week,
JCI claimed, it would “file a reguest for judicial stay with the
Seventh Circuit . . . in order to give the Court sufficient time
to act on that request before the July 5th compliance deadline.”

AR 73.

DOE granted JCI’'s March 3rd request for a 180-day
extension on June 2, 2017. AR 66-67. Three days later, JCI asked
DOE to hold its request for a stay in abeyance. AR 64-65. Lennox
challenged the 180-day extension in federal district court in
Texas on June 29, 2017, simultaneously moving for an emergency

Ww

stay. AR 6. In its motion, Lennox explained that it was “not
ask[ing] to be held to a less-accurate testing and

representations reqguirement” than provided by the Test

10
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DOE contends, “[flor the
memoranda of law in support of its
to the Seventh Circuit,” that this
over NRDC’s amended complaint. See

Dismiss & Summ. J. 7-9, ECF No.
DOE’s decision to administratively
would “overly entangle this Court”
Seventh Circuit litigation. Id. 8.
in its Opinion denying transfer of

Circuit:

“[Tlhere is no overlap b
the litigation in the Se
concerns an agency actio

stay postponing the effe

of the Test Procedures Rule,

Circuit litigation chall
itself. The current acti

distinct issue, as well

separate administrative

Seventh Circuit.”

Op. 18, ECF No. 23; see also id.

Council v. Abraham, 355 F.3d 179,

13

30.

at 13

reasons stated in [its]
motion to transfer this case
Court this lacks Jjurisdiction
Def.’s Mem.

Supp. Mot. to

According to DOE, evaluating
stay the Test Procedures Rule
with issues involved in the

as the Court stated

However,

this case to the Seventh

etween the present action and
venth Circuit. This case

n in which the DOE issued a
ctive date of two provisions
whereas the Seventh

enges the Test Procedures Rule
on concerns an entirely

as a separate rule with a

record, than that before the

(citing Nat. Res. Def.

193 (2d Cir. 2004)).
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Accordingly, DOE’s motion to dismiss for lack of

jurisdiction on this basis is denied.

B. DOE’s Motion to Dismiss This Action as Moot is
Denied

DOE has moved to dismiss this case as moot because the
agency action NRDC challenges is no longer in effect. Def.’s
Mem. Supp. Mot. Dismiss 1, ECF No. 57. DOE argues that, since it
has lifted the Administrative Stay and the formerly postponed
provisions of the Test Procedures Rule have gone into effect, a
judgment would have no practical effect on the parties’ legal
rights and any declaratory judgment regarding the Administrative
Stay would be an impermissible advisory opinion. Id. For the
reasons that follow, DOE’s motion to dismiss for mootness is

denied.

1. Background and Facts

The procedural and factual background of this case

have been set forth above. Additional facts follow.

Under 10 C.F.R. § 430.27(f) (2), DOE can grant a waiver

from a test procedure if it “determines either that the basic

14
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model (s) for which the waiver was requested contains a design
characteristic that prevents testing of the basic model
according to the prescribed test procedures, or that the
prescribed test procedures evaluate the basic model in a manner
so unrepresentative of its true energy or water consumption
characteristics as to provide materially inaccurate comparative
data.” While a petition for a waiver is pending, DOE can issue
an interim waiver “if it appears likely that the petition for
waiver will be granted and/or if DOE determines that it would be
desirable for public policy reasons to grant immediate relief
pending a determination on the petition for waiver.” 10 C.F.R.

§ 430.27(e) (2).

On April 6, 2017, JCI petitioned DOE for a waiver and
interim waiver from the relevant provisions of the Test
Procedures Rule. AR 90-95. DOE took no action on this petition,
instead choosing to grant JCI a 180-day extension of its
obligation to comply with the Test Procedures Rule on June 2,
2017, followed by the full Delay Rule in July 2017. AR 66-67;
SAR 1-2. NRDC filed this action to challenge the Delay Rule on

September 14, 2017. Compl., ECF No. 1.

JCI amended its petition for a waiver and interim

walver on June 5, 2018, the same day NRDC moved for summary

15
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judgment in this case. See Notice of Petition for Waiver of
Johnson Controls, Inc. from the Department of Energy Central Air
Conditioners and Heat Pumps Test Procedure; Notice of Grant of
Interim Waiver, 83 Fed. Reg. 40011, 40015-25 (Aug. 13, 2018).
JCI’s amended petition merely “update[d]” its original petition,
id. at 40018, requesting the exact same relief based on the same
arguments with largely cosmetic restyling. Compare id. at 40018-

20 with AR 91-93.

Despite the fact that JCI’s petition had been pending
for more than fifteen months, DOE had taken no action on it as
of July 25, 2018, the date oral argument was initially scheduled
in this case. Instead, two days before oral argument, DOE
informed the Court and NRDC that it expected to take action on
JCI’s petition sometime the following week. ECF No. 49. It
subsequently granted JCI an interim waiver on August 3, 2018,
stated that it was “likely” to grant JCI a long-term waiver, and
announced that it was “1lifting” the Delay Rule. Energy
Conservation Program: Test Procedures for Central Air
Conditioners and Heat Pumps, 83 Fed. Reg. 39873, 39874 (Aug. 13,

2018).

As a result of the two actions, the substantive

situation regarding JCI’s R-407C outdoor units is the same: they

16
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are not subject to the Test Procedures Rule and can be marketed
without complying with the test procedures for unmatched units

shipped without their intended refrigerant.

2. The Applicable Standard

"It is well settled that ‘a defendant’s voluntary
cessation of a challenged practice does not deprive a federal
court of its power to determine the legality of the practice.’”
Friends of the Farth, Inc. v. Laidlaw Envtl. Servs. (TOC) Inc.,
528 U.S. 167, 189 (2000) (quoting City of Mesguite v. Aladdin’s
Castle, Inc., 455 U.S. 283, 289 (1982)); see also, e.g., Knox v.
Serv. Emp. Int’1 Union, Local 1000, 567 U.S. 298, 307 (2012)
(“*The voluntary cessation of challenged conduct does not
ordinarily render a case moot[.]”); Cnty. of L.A. v. Davis, 440
U.S. 625, 631 (1979) (“[Als a general rule, voluntary cessation
of allegedly illegal conduct does not deprive the tribunal of
power to hear and determine the case, i.e., does not make the
case moot.”) (internal guotation marks and citation omitted):;
City of Houston v. Dep’t of Hous. & Urban Dev., 24 F.3d 1421
(D.C. Cir. 1994) (“[I]f a plaintiff . . . attacks an isolated
agency action, then the mooting of the specific claim moots any

claim for a declaratory judgment that the specific action was

17
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unlawful, unless the specific claim . . . falls within the

‘voluntary cessation’ doctrinel[.]”) (citations omitted).

A defendant’s voluntary change of conduct only renders
a case moot if the defendant demonstrates both that “ (1) there
is no reasonable expectation that the alleged violation will
recur and (2) interim relief or events have completely and
irrevocably eradicated the effects of the alleged violation.”
Mhany Mgmt., Inc. v. Cnty. of Nassau, 819 F.3d 581, 603 (2d Cir.
2016) (quoting Granite State Outdoor Advert., Inc. v. Town of
Orange, 303 F.3d 450, 451 (2d Cir. 2002)); see also Davis, 440
U.S. at 631 (“When both [of these] conditions are satisfied it

may be said that the case is moot[.]”).

The “burden of showing mootness logically falls on the
defendant because, ‘by the time mootness is an issue, the case
has been brought and litigated, often (as here) for years. To
abandon the case at an advanced stage may prove more wasteful
than frugal.’” Mhany Mgmt., 819 F.3d at 603 (quoting Laidlaw,
528 U.S. at 191-92). This is “both a stringent and a formidable
burden.” Id. at 604 (citations omitted). It requires a “showing
that it is absolutely clear the allegedly wrongful behavior
could not reasonably be excepted to recur.” Id. at 603-04

(quoting Laidlaw, 528 U.S. at 190). Courts look at voluntary
18
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cessation of challenged conduct particularly skeptically where
it “appear([s] to track the development of th[e] litigation.” Id.

at 604.

3. DOE Has Not Established That It Could Not Reasonably
Be Expected to Delay the Test Procedures Rule Again

DOE has not categorically stated that it will not
again delay the provisions of the Test Procedures Rule, but only
that “there is no reasonable expectation” that it will. Def.’s
Mem. Supp. Mot. Dismiss 8, ECF No. 57. In the context of the
regulatory and judicial actions related to this case, it is
reasonable to expect that DOE may reissue a delay of the Test
Procedures Rule at any time it feels that JCI’'s exemption is
threatened. At a minimum, it is not “absolutely clear” that the

converse 1is true. Mhany Mgmt., 819 F.3d at 605.

DOE has stated that it has withdrawn the Delay Rule
and does not intend to reissue it if (a) its new waiver to JCI
goes into effect or (b) it denies JCI’s amended waiver petition
and thus concludes in its own discretion that the Test
Procedures Rule does not misrepresent the energy products of
JCI’"s products. Def.’s Mem. Supp. Mot. Dismiss 9, ECF No. 57. In
these two limited situations, DOE says, it does not expect that

it would again delay the Test Procedures Rule. Id. However, this

19
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stated intent is not binding. See, e.g., Tsombanidis v. West
Haven Fire Dep’t, 352 F.3d 565, 574 (2d Cir. 2003) (discounting
statement of intent where government defendant did not bind
future administrations); Farez-Espinoza v. Napolitano, No. 08
Civ. 11060 (HB), 2009 WL 1118098, at *7 (S.D.N.Y. Apr. 27, 2009)
(claims not moot where the government did not state that it will

not subject the petitioner to the challenged conduct again).

In addition, as to the second scenario, DOE’s
explanation does not rule out the reasonable possibility that it
will wish to exempt JCI from the Test Procedures Rule even if 1t
denies a waiver. To 1issue a waiver, DOE must find that the Test
Procedures Rule misrepresents the energy usage of JCI’s
products, 10 C.F.R. § 430.27(f) (2).Y A Section 705 stay, however,
requires no such conclusion. Indeed, according to DOE, it is
within its unreviewable discretion any time it determines that
“justice so requires,” applying any standard or no standard at
all. Def.’s Mem. Supp. Mot. Dismiss & Summ. J. 10, ECF No. 30.
JCI’s request for an administrative stay proposed five grounds
for a stay, none of which turned on a conclusion that the Test
Procedures Rule misrepresents the energy usage of JCI’s

products. See AR 70-72. DOE already accepted these arguments

1 Neither JCI nor DOE has contended that the other basis for a waiver
under 10 C.F.R. § 430.27(f)(2), “a design characteristic that prevents
testing of the basic model according to the prescribed test procedures,” is
applicable here.

20
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efficiency, consumers’ energy costs, and the environment. See AC

11-14, ECF No. 25.

The interim waiver is just as conclusory as the Delay
Rule, merely reciting that DOE reviewed JCI’s materials, that it
has the same “current understanding” as JCI, and that a waiver
is “desirable for public policy reasons.” 83 Fed. Reg. at 40012.
The bulk of NRDC’s arbitrary and capricious arguments apply just
as much to this conclusory, unreasoned action. Cf. Pl.’s Mem. in
Supp. Mot. Summ. J. 13-16, ECF No. 39 (explaining why Delay
Rule’s analysis was insufficient); Pl.’s Mem. Further Supp. Mot.
Summ. J 2-5, ECF No. 48 (same). Where a replacement action
embodies the same flaws as the originally challenged action, a
pending claim is not moot. See, e.g., Lamar Advert., 356 F.3d at
378 (“0Of course, a plaintiff's claims will not be found moot
where the defendant's amendments are merely superficial or the
law, after amendment, suffers from similar infirmities as it did

at the outset.”).

In short, DOE’s actions do not “completely and
irrevocably eradicate[] the effects of the alleged violation”
and do not moot this case. Granite State Outdoor Advert., 303

F.3d at 451.

30
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For these reasons, DOE’s motion to dismiss this action

as moot 1is denied.

Iv. NRDC’s Motion to Supplement the AR is Granted

NRDC has moved to supplement the AR to include the
Federal Register Notice in which DOE published the Delay Rule,
i.e., the rule which is being challenged in this case. The
proposed Supplemental Administrative Record (VSAR”) consists
solely of that notice, Energy Conservation Program: Test
Procedures for Central Air Conditioning and Heat Pumps, 82 Fed.
Reg. 32,227 (July 13, 2017). NRDC argues that the crucial date
for determining when the Delay Rule was issued is the date it
was filed with the office of the Federal Register and thus made
available for public inspection, and the Federal Register Notice
should therefore be included in the administrative record. See,

e.g., Pl.’s Mem. Supp. Mot. Summ. J. 19-21, ECF No. 39.

“The Administrative Procedure Act and the cases
require that the complete administrative record be placed before
a reviewing court.” Nat. Res. Def. Council, Inc. v. Train, 519
F.2d 287, 291 (D.C. Cir. 1975). The complete administrative
record includes materials that agency decision-makers directly

or indirectly considered. See, e.g., Hadwan v. U.S. Dep’t of

31



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 33 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 34 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 35 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 36 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 37 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 38 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 39 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 40 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 41 of 61

presumption of review runs aground.”) (intérnal quotation marks
and citation omitted); see also Bauer v. DeVos, 325 F. Supp. 3d
74, 104 (D.D.C. 2018) (“Review of § 705 stay decisions sit at
the opposite end of the spectrum from the review of security

clearances in Webster.”).

The second case, Target Training International v. Lee,
1 F. Supp. 3d 927 (N.D. Iowa 2014), is likewise distinct from
any relevant precedent. Target Training considered a Patent and
Trademark Organization (“PTO”) regulation allowing the PTO to
waive certain requirements “[i]n an extraordinary situation,
when justice requires.” Id. at 939. The court focused on the
first half of the regulatory standard, “extraordinary
situation,” and found that without any "statutory, regulatory,
or case-law definition,” it did not “establish a meaningful
standard by which to measure the PTO’s future exercise of
discretion.” Id. at 946-47. The “when justice requires” clause
stated “only a hortatory purpose.” Id. at 947. Considered in its
entirety, the standard was “nebulous,” in the court’s view. Id.
Moreover, the context of the phrase--a regulatory standard set
by the PTO itself that governed only its ability to waive
“requirements imposed only by regulations, not by statute” in a

particular patent application process, id. at 939--did not
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whether the basic rulemaking strictures of notice and comment
and reasoned explanation apply” even when substantive judicial
review is foreclosed. Am. Med. Ass’n, 57 F.3d at 1134. For the
reasons just described, the Section 705 stay i1s not committed to

agency discretion by law.

C. The Delay Rule Was Arbitrary and Capricious

DOE’s decision to stay portions of the Test Procedures
Rule indefinitely is arbitrary and capricious and therefore

unlawful. See 5 U.S.C. § 706(2) (A).

DOE’'s reasoning was less than a sentence long, stating
only that “DOE has determined to postpone the effectivenss [sic]
of these provisions based on JCI’'s submissions to DOE that raise
concerns about significant potential impacts on JCI, and further
to ensure all manufacturers of central air conditioners and heat
pumps have the same relief granted to JCI.” SAR 2. Such
conclusory statements cannot carry an agency’s burden of
providing a reasoned explanation for its action. See, e.g.,
Batalla Vidal, 279 F. Supp. 3d at 430. DOE did not explain why
JCI’s submissions raised concerns, or why the delay would
provide any relief to other manufacturers; it simply concluded

that they did so. But “[t]lhe agency’s statement must be one of
44



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 46 of 61



Case 1:17-cv-06989-RWS Document 64 Filed 02/22/19 Page 47 of 61

DOE also “entirely failed to consider an important
aspect of the problem.” State Farm, 463 U.S. at 43. The
administrative record contained numerous arguments against any
delay, from the benefits that the Test Procedures Rule provided
consumers to factual errors in JCI’s submissions. AR 322-35,
343-46. Neither the record nor the text of the Delay Rule
reveals any effort to engage with these arguments by DOE, or to
conclude that they need not be analyzed. “It most emphatically
remains the duty of [federal courts] to ensure that an agency
engage the arguments raised before it--that it conduct a process
of reasoned decision making.” K N Energy, Inc. v. F.E.R.C., 968
F.2d 1295, 1303 (D.C. Cir. 1992); see also, e.g., Calloway v.
Brownlee, 366 F. Supp. 2d 43, 55 (D.D.C. 2005) (“[A]lthough [the
agency] need not consider each of [the plaintiff’s] arguments on
its merits, if it decides not to address these arguments, it
must explain why.”) (internal quotation marks and citation
omitted); California, 277 F. Supp. 3d at 1122 (Section 705 stays
that “failed to consider the benefits of the” stayed rule must

be vacated).

DOE contends that any requirement that an agency
address counterarguments against a Section 705 stay would
“impose[] on agencies an overly prescriptive requirement to

engage in cost-benefit analysis that is entirely absent from the
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statements, even looking past the chasm in detail between the

CFTC orders and DOE’s Delay Rule.

Alaska Department of Environmental Conservation v. EPA
is cited for the proposition that the Court can read reasoning
into “skeletal orders” from “accompanying explanatory
correspondence.” 540 U.S. 461, 497 (2004) (“ADEC”). On that
basis, DOE argues that JCI’s submissions can serve as a
substitute for reasoning by the agency itself. Def.’s Mem. Opp.
to Pl.’s Mot. Summ. J. 6, ECF No. 46. But ADEC held that EPA’s
orders were “properly read together with accompanying
explanatory correspondence from EPA,” not from third parties.
ADEC, 540 U.S. at 497. Before issuing the challenged orders, EPA
repeatedly informed ADEC of its concerns and why it would take
action i1f ADEC did not address them. Id. at 479-80. Thus, “the
Agency’s comments and orders adequately ground[ed]” 1its
determination. Id. at 497. Here, by contrast, the administrative

record contains no statements from DOE explaining its reasoning.

DOE claims for the first time that when it said an
immediate stay would “ensure all manufacturers of central air
conditioners and heat pumps have the same relief granted to
JCI,” SAR 2, it actually meant that manufacturers would have the

same relief if they manufactured similar products. See Def.’s
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Mem. Opp. to Pl.’s Mot. Summ. J. 6, ECF No. 46. However, the
record does not suggest that DOE concluded that such a
development might occur, nor does it contain any evidence that
any manufacturer other than JCI produced or intended to produce
central air conditioners that could benefit from the stay. To
the contrary, the record shows that multiple industry
participants indicated that they did not desire a stay. Thus,
DOE’s statement that a stay was appropriate for the benefit of
manufacturers other than JCI cannot be accepted. See State Farm,
463 U.S. at 50 (“[Clourts may not accept appellate counsel’s

post hoc rationalizations for agency action.”).

In addition, DOE did not attempt to explain how its
stay satisfies the four-part test for staying agency action.
Instead, DOE devotes much of its reply to arguing against the
application of the four-factor injunctive test. See Def.’s Mem.
Cpp. to Pl.’s Mot. Summ. J. 10~15, ECF No. 46. DOE 1is correct
that, shortly before it filed its opening motion, a district
court held for the first time that stays under Section 705 are
not governed by any standard, even when issued by a court. See
Order at 9 n.10, Wyoming v. U.S. Dep’t of the Interior, No. 1l6-
cv-285 (D. Wy. Apr. 4, 2018), ECF No. 215; Order at 2-5, Wyoming
v. U.S. Dep’t of the Interior, No. 1l6-cv-285 (D. Wy. Apr. 30,

2018), ECF No. 234. This contradicts decades of prior case law.
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See, e.g., Wyoming v. U.S. Dep’t of the Interior, No. 18-8027,
2018 WL 2727031, at *2 (10th Cir. June 4, 2018) (Matheson, J.,
concurring in part and dissenting in part); Affinity Healthcare
Servs., Inc. v. Sebelius, 720 F. Supp. 2d 12, 15 n.4 (D.D.C.
2010); Scarpa v. Smith, 294 F. Supp. 13, 14 (S.D.N.Y. 1968). As
the district court explained in Sierra Club, “the standard for a
stay at the agency level is the same as the standard for a stay
at the judicial level: each is governed by the four-part
preliminary injunction test” required by the Supreme Court. 833
F. Supp. 2d at 30; cf. Citigroup Global Mkts., Inc. v. VCG
Special Opportunities Master Fund Ltd., 598 F.3d 30, 34 (2d Cir.
2010) (explaining test). Here, as in Sierra Club, DOE “neither
employed nor mentioned the four-part test in its Delay Notice”
and “the failure to do so . . . is arbitrary and capricious.”

Sierra Club, 833 F. Supp. 2d at 31.

DOE contends that Sierra Club was wrongly decided as
part of its argument that agencies’ stay determinations are
entirely free from judicial review. See Def.’s Mem. Supp. Mot.
Dismiss & Summ. J. 10-11, ECF No. 30. However, the equitable
test grows naturally out of both the language and the
legislative history of Section 705. As noted above, the APA’s
drafters explicitly explained that the authority they granted to

agencies “is equitable and should be used by both agencies and
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declaration’s assertion of the date of the purported website
posting 1s based not on the declarant’s recollection but on the
content of unidentified “records” not placed into evidence. See
Corfield Decl. 9 2. The mere act of submitting the text of a
rule to one court does not constitute making a rule “available
for public inspection.” Mineta, 343 F.3d at 1167. Such a rule
would allow an agency to manipulate public notice and statutes
of limitation to a wholly inappropriate degree. Cf. Fla. Manuf.
Housing Ass’n, 53 F.3d at 1574 (“[I]f HUD’'’s interpretation were
adopted, the agency conceivably could release its final rule to
the public thirty, forty, fifty, or more days after the stated
date of decision and thereby impede or prevent any judicial

review.”).

Even if the purported website posting is accepted, the
same result would follow. The Federal Register Act requires that
documents be “filed with [OFR] and a copy made available for
public inspection as provided by [44 U.S.C. & 1503].” 44 U.S.C.
§ 1507. These requirements are conjunctive, not disjunctive,
precluding DOE’s argument. Nor does online posting qualify as
making a document “available for public inspection” under 44
U.S.C. § 1503 (documents shall be “available for public

inspection in the [OFR]”).
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Moreover, Jjust two years ago DOE explicitly amended
its regulations for issuing energy efficiency standards to allow
“error correction” between “post[ing] a rule with the
appropriate official’s signature” and “publication in the
Federal Register.” Energy Conservation Program: Establishment of
Procedures for Requests for Correction of Errors in Rules, 81
Fed. Reg. 26998, 26999 (May 5, 2016). In doing so, it
acknowledged the well-settled APA “mandate[]” that no rule is
“effective until after [the agency] has published the rule in
the Federal Register.” Id. at 27002. Similarly, DOE accepted the
arguments of commenters explaining that issuance requires
“publication in the Federal Register.” Prevailing Rate Systems;
Redefinition of the Asheville, NC, and Charlotte, NC,
Appropriated Fund Federal Wage System Wage Areas, 81 Fed. Reg.
57745, 57751 (Aug. 24, 2016). DOE’s unexplained departure from

W

its prior position must be rejected, because “[w]hen an agency
departs from its own prior precedent without explanation

its judgment cannot be upheld.” Manin v. Nat’l Transp. Safety

Bd., 627 F.3d 1239, 1243 (D.C. Cir. 2011).

DOE also argues that the phrase “effective date” in
Section 705 does not actually mean “effective date.” Def.’s
Memo. Supp. Mot. Dismiss & Summ. J. 18, ECF No. 30 (“[Tlhe

meaning of the term ‘effective date’ as it appears in Section
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705 cannot be limited to the ‘effective date’ of a rule as that
term appears in 5 U.S.C. § 553(d).”). This argument has been
rejected. See Safety-Kleen, 1996 U.S. App. LEXIS, at *2-3
(Section 705 “does not permit the agency to suspend without
notice and comment a promulgated rule”); California, 277 F.
Supp. 3d at 1118 (“The plain language of the statute authorizes
postponement of the ‘effective date,’ not ‘compliance dates.’”);
Becerra, 276 F. Supp. 3d at 964 (same). DOE’s “policy arguments
cannot overcome the statute’s plain language.” Sandoz Inc. v.
Amgen Inc., 137 S. Ct. 1664, 1667 (2017) (internal quotation

marks omitted).

Accordingly, NRDC’s motion for summary judgment is

granted and DOE’s motion for similar relief is denied.

VI. Conclusion

Based on the conclusions set forth above, DOE’s motion to
dismiss for lack of jurisdiction or for summary judgment is
denied, as is its motion to dismiss this action as moot. NRDC’s
motion to supplement the record and its cross-motion for summary
judgment are granted. This matter is remanded to DOE for further

proceedings consistent with this Opinion.
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It is so ordered.

New York, NY
Februarx;l/, 2019

U.Ss.D.J.
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