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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEMOCRACY FORWARD FOUNDATION
1333 H St. NW
Washington, DC 20005,

Plaintiff,
V. Case No. 18-cv-2346
UNITED STATES DEPARTMENT OF
VETERANS AFFAIRS
810 Vermont Ave. NW
Washington, DC 20420,

Defendant.

COMPLAINT

1. Plaintiff Democracy Forward Foundation brings this action against Defendant the
United States Department of Veterans Affairs (“VA”) to compel compliance with the Freedom
of Information Act, 5 U.S.C. § 552 (the “FOIA”). Defendant has failed to sufficiently respond to
Plaintiff’s FOIA request for records that relate to the role of non-governmental individuals in
top-level decisionmaking at the VA. Plaintiff therefore respectfully requests that the Court
compel Defendant to comply with the FOIA.

JURISDICTION AND VENUE

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. § 552(a)(4)(B)
and 28 U.S.C. § 1331.

3. Venue is proper in this district pursuant to 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C.

§ 1391(e)(1).
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PARTIES

4. Plaintiff Democracy Forward Foundation is a not-for-profit organization
incorporated under the laws of the District of Columbia, and based in Washington, D.C. Plaintiff
works to promote transparency and accountability in government, in part by educating the public
on government actions and policies.

5. Defendant the VA is a federal agency within the meaning of the FOIA, see 5
U.S.C. § 552(f)(1), that is headquartered in Washington, D.C. The VA has possession, custody,
and control of records to which Plaintiff seeks access.

FACTUAL ALLEGATIONS

6. On September 3, 2018, Plaintiff sent a FOIA request to the VA concerning the
role of non-governmental individuals in top-level decision-making at the agency. Plaintiff
requested the following categories of records from the VA:

1. All communications, calendar entries (including any associated attachments or
notes), call sheets, visitor logs, and meeting minutes or notes reflecting
meetings or communications between any of (a) David Shulkin, Robert
Wilkie, Peter O’Rourke, Thomas Bowman, Scott Blackburn, Camilo
Sandoval, or Pamela J. Powers; and any of (b) Isaac “lke” Perlmutter, Laura
Perlmutter, Bruce Moskowitz, Aaron Moskowitz, Marc Sherman, Thomas
“Jake” Leinenkugel, or individuals with email addresses ending in
“@frenchangel59.com.”

2. All communications, calendar entries (including any associated attachments or
notes), call sheets, visitor logs, and meeting minutes or notes containing any
of the following terms: Ike, Perlmutter, Moskowitz, or Sherman.

Please limit this search to the Office of the Secretary.

3. All communications, calendar entries (including any associated attachments or
notes), call sheets, visitor logs, and meeting minutes or notes containing any
of the following terms: Ike, Perlmutter, Moskowitz, Sherman,
frenchangel59.com, American College of Surgeons, ACS, or Zinner.
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Please limit this search to the following VA employees: David Shulkin,
Robert Wilkie, Peter O’Rourke, Thomas Bowman, Scott Blackburn, Camilo
Sandoval, Pamela J. Powers, William Gunnar, Carolyn Clancy, Clifford Ko,
and David Hoyt.

4. All communications, calendar entries (including any associated attachments or
notes), call sheets, visitor logs, and meeting minutes or notes containing any
of the following terms: Ike, Perlmutter, Moskowitz, Sherman, Apple, app for
veterans, mobile application, mobile app, or Aaron.

Please limit this search to the following VA employees: David Shulkin,
Robert Wilkie, Peter O’Rourke, Thomas Bowman, Scott Blackburn, Camilo
Sandoval, Pamela J. Powers, Richard Stone, Melissa Glynn, and John
Windom.

5. All communications, calendar entries (including any associated attachments or
notes), call sheets, visitor logs, and meeting minutes or notes that include any
of the following terms: (a) Ike, Perlmutter, Moskowitz, Sherman, or
frenchangel59.com; and that also include any of the following terms: (b)
electronic health records, EHR, interoperability, or Cerner.

Please limit this search to the Office of Electronic Health Record
Modernization, the Veterans Health Administration, and the Office of
Information and Technology.

6. All emails sent or received by Genevieve Morris and Ash Zenooz containing
any of the following terms: Cerner, privatize, privatization, White House,
Trump, Ike, Perlmutter, Moskowitz, Sherman, or frenchangel59.com.

7. All records or communications concerning the VA final rule VA Claims and
Appeals Modernization, 83 Fed. Reg. 39818 (Aug. 10, 2018), where any of
the following individuals are included or mentioned: Isaac “Ike” Perlmutter,
Laura Perlmutter, Bruce Moskowitz, Aaron Moskowitz, Marc Sherman, or
individuals whose email address ends in “@frenchangel59.com.”

Please limit this search to the Veterans Benefits Administration.

8. All records or communications concerning the Federal Advisory Committee
Act where any of the following are included or mentioned: Isaac “Ike”
Perlmutter, Laura Perlmutter, Bruce Moskowitz, Aaron Moskowitz, Marc
Sherman, or individuals whose email address ends in “frenchangel59.com.”

Please limit this search to the Office of the Secretary and the Office of
General Counsel.
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For all items, please search for records created between January 20, 2017 and the
present.

Ex. A at 1-3.

7. Plaintiff sought a waiver of search and duplicating fees under 5 U.S.C.

§ 552(a)(4)(A)(ii1), which requires a fee waiver if the disclosure is “in the public interest because
it is likely to contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester.” See Ex. A at 3-4.

8. On September 17, 2018, the VA’s FOIA Service acknowledged having received
Plaintiff’s September 3, 2018 FOIA request.

9. On September 18, 2018, the VA’s Veterans Health Administration acknowledged
having received Plaintiff’s September 3, 2018 FOIA request, and notified Plaintiff that the
Veterans Health Administration had assigned the request tracking number 18-12530-F. The
Veterans Health Administration further informed Plaintiff that “the records that [Plaintiff]
requested also fall under the cognizance of the following offices,” with associated tracking
numbers: Office of Assistant Secretary for Information and Technology (18-12525-F), Veterans
Benefits Administration (18-12529-F), Office of the Secretary (18-12527-F), Office of
Enterprise Integration (18-12714-F), Office of General Counsel (18-12531-F), and Office of
Electronic Health Record Modernization (18-12715-F).

10. On September 19, 2018, the VA’s Office of General Counsel, Management
Planning & Analysis acknowledged having received Plaintiff’s September 3, 2018 FOIA request,
and notified Plaintiff that the Office of General Counsel had assigned the request tracking

number 18-12531-F.
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11. On October 2, 2018, the VA’s Veterans Health Administration informed Plaintiff
that, as to the portions of Plaintiff’s FOIA request to which the Veterans Health Administration
will respond, the Veterans Health Administration would deny Plaintiff’s request for a fee waiver.

CLAIM FOR RELIEF

Count One (Violation of the FOIA, 5 U.S.C. § 552)

12. Plaintiff repeats and incorporates by reference the foregoing paragraphs as if fully
set forth herein.

13.  As of the date of this Complaint, Defendant has failed to produce all records
requested by Plaintiff in its September 3, 2018 FOIA request or to demonstrate that such records
are lawfully exempt from production. See 5 U.S.C. § 552(a)(6)(C). Nor has Defendant notified
Plaintiff of the scope of any responsive records it intends to produce or withhold and the reasons
for any withholdings, or informed Plaintiff that it may appeal any adequately specific, adverse
determination.

14. By failing to respond to Plaintiff’s request within the statutorily prescribed time
limit, Defendant has violated its duties under the FOIA, including but not limited to its duties to
conduct a reasonable search for responsive records, and to produce all responsive, reasonably
segregable, non-exempt information.

15.  Plaintiff is being irreparably harmed by Defendant’s violation of the FOIA, and
Plaintiff will continue to be irreparably harmed unless Defendant is compelled to comply with
the FOIA.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that the Court:



Case 1:18-cv-02346 Document1 Filed 10/11/18 Page 6 of 6

1. order Defendant to conduct searches for any and all responsive records to
Plaintiff’s FOIA request and demonstrate that it employed search methods reasonably likely to
lead to the discovery of records responsive to Plaintiff’s FOIA request;

2. order Defendant to produce, by a date certain, any and all non-exempt records
responsive to Plaintiff’s FOIA request and a Vaughn index of any responsive records withheld
under a claim of exemption;

3. enjoin Defendant from continuing to withhold any and all non-exempt records
responsive to Plaintiff’s FOIA request;

4. order Defendant to grant Plaintiff’s request for a fee waiver;

5. grant Plaintiff an award of attorneys’ fees and other litigation costs reasonably
incurred in this action pursuant to 5 U.S.C. § 552(a)(4)(E); and

6. grant any other relief this Court deems appropriate.

Dated: October 11, 2018 Respectfully submitted,
/s! Adam Grogg
Adam Grogg (D.C. Bar No. 1552438)
Javier M. Guzman (D.C. Bar No. 462679)
Democracy Forward Foundation
1333 H St. NW
Washington, DC 20005
(202) 448-9090

agrogg@democracyforward.org
jguzman@democracyforward.org

Counsel for Plaintiff
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Exhibit A
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I]EMUERAEY) FORWARD

September 3, 2018

VIA ELECTRONIC MAIL

FOIA Officer

Department of Veterans Affairs
FOIA SERVICE

810 Vermont Avenue, NW
(005R1C) VACO

Washington, DC 20420
vacofoiaservice(@va.gov

Re: Freedom of Information Act Request
Dear FOIA Officer:

Pursuant to the Freedom of Information Act (the “FOIA”), 5 U.S.C. § 552, and the Department
of Veterans Affairs FOIA regulations, 38 C.F.R. §§ 1.550 ef seq., Democracy Forward
Foundation makes this request for records.

Records Requested

On August 7, 2018, Pro Publica published a story revealing that non-governmental individuals
have been involved in top-level decision-making at the Department of Veterans Affairs (the
“Department” or the “VA”).! This reporting, which was based in part on records obtained
through a FOIA request, showed how Isaac “Ike” Perlmutter, Bruce Moskowitz, and Marc
Sherman have, at minimum, provided advice and recommendations to the Department’s
leadership on a broad array of topics.>

[Mluminating in and of itself, this reporting also raises substantial questions about how individuals
without government positions have participated in, offered advice regarding, and influenced the
Department’s decision-making.

In an effort to understand and explain to the public the role that non-governmental individuals
have played in VA operations under the Trump Administration, and the extent of their influence
over the Department, Democracy Forward requests the following records:

! See Isaac Amsdorf, The Shadow Rulers of the VA, ProPublica (Aug. 7, 2018),
https://www.propublica.org/article/ike-perlmutter-bruce-moskowitz-marc-sherman-shadow-rulers-of-the-va.
21d.
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All communications, calendar entries (including any associated attachments or notes),
call sheets, visitor logs, and meeting minutes or notes reflecting meetings or
communications between any of (a) David Shulkin, Robert Wilkie, Peter O’Rourke,
Thomas Bowman, Scott Blackburn, Camilo Sandoval, or Pamela J. Powers; and any of
(b) Isaac “Ike” Perlmutter, Laura Perlmutter, Bruce Moskowitz, Aaron Moskowitz, Marc
Sherman, Thomas “Jake” Leinenkugel, or individuals with email addresses ending in
“@frenchangel59.com.”

All communications, calendar entries (including any associated attachments or notes),
call sheets, visitor logs, and meeting minutes or notes containing any of the following
terms: Ike, Perlmutter, Moskowitz, or Sherman.

Please limit this search to the Office of the Secretary.

All communications, calendar entries (including any associated attachments or notes),
call sheets, visitor logs, and meeting minutes or notes containing any of the following
terms: Ike, Perlmutter, Moskowitz, Sherman, frenchangel59.com, American College of
Surgeons, ACS, or Zinner.

Please limit this search to the following VA employees: David Shulkin, Robert Wilkie,
Peter O’Rourke, Thomas Bowman, Scott Blackburn, Camilo Sandoval, Pamela J.
Powers, William Gunnar, Carolyn Clancy, Clifford Ko, and David Hoyt.

All communications, calendar entries (including any associated attachments or notes),
call sheets, visitor logs, and meeting minutes or notes containing any of the following
terms: lke, Perlmutter, Moskowitz, Sherman, Apple, app for veterans, mobile application,
mobile app, or Aaron.

Please limit this search to the following VA employees: David Shulkin, Robert Wilkie,
Peter O’Rourke, Thomas Bowman, Scott Blackburn, Camilo Sandoval, Pamela J.
Powers, Richard Stone, Melissa Glynn, and John Windom.

All communications, calendar entries (including any associated attachments or notes),
call sheets, visitor logs, and meeting minutes or notes that include any of the following
terms: (a) Ike, Perlmutter, Moskowitz, Sherman, or frenchangel59.com; and that also
include any of the following terms: (b) electronic health records, EHR, interoperability,
or Cerner.

Please limit this search to the Office of Electronic Health Record Modernization, the
Veterans Health Administration, and the Office of Information and Technology.

All emails sent or received by Genevieve Morris and Ash Zenooz containing any of the
following terms: Cerner, privatize, privatization, White House, Trump, lke, Perlmutter,
Moskowitz, Sherman, or frenchangel59.com.


https://www.va.gov/opa/bios/bio_glynn.asp
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7. All records or communications concerning the VA final rule VA Claims and Appeals
Modernization, 83 Fed. Reg. 39818 (Aug. 10, 2018), where any of the following
individuals are included or mentioned: Isaac “Ike” Perlmutter, Laura Perlmutter, Bruce
Moskowitz, Aaron Moskowitz, Marc Sherman, or individuals whose email address ends
in “@frenchangel59.com.”

Please limit this search to the Veterans Benefits Administration.

8. All records or communications concerning the Federal Advisory Committee Act where
any of the following are included or mentioned: Isaac “Ike” Perlmutter, Laura Perlmutter,
Bruce Moskowitz, Aaron Moskowitz, Marc Sherman, or individuals whose email address
ends in “frenchangel59.com.”

Please limit this search to the Office of the Secretary and the Office of General Counsel.
For all items, please search for records created between January 20, 2017 and the present.
Request for Fee Waiver

Democracy Forward requests a waiver of document search, review, and duplication fees. 5
U.S.C. § 552(a)(4)(A)(ii1); 38 C.F.R. § 1.561(n)(1). Democracy Forward qualifies for a fee
waiver because the disclosure of the requested records is in the public interest and because
disclosure is “likely to contribute significantly to public understanding of the operations or
activities of the government and is not primarily in the commercial interest of the requester.” 5
U.S.C. § 552(a)(4)(A)(iii).

A fee waiver is further justified because the requested records concern the “operations or
activities of the government” in a direct way, implicating operations or activities of the
Department ranging from staffing decisions, to its implementation of a new electronic health
records interoperability platform. 38 C.F.R. § 1.561(n)(3)(1). Disclosure will have tremendous
informative value and is likely to significantly contribute to the public’s understanding of the
role that non-governmental individuals have played in VA operations and activities under the
Trump Administration, and the extent of their influence over the Department. See U.S.C.

§ 552(a)(4)(A)(i1); see also 38 C.F.R. § 1.561(n)(3)(ii-1v). Indeed, news accounts underscore the
substantial public interest in the kinds of records sought through this request. See Arnsdorf,
supra note 1.

Moreover, as highlighted above, although existing reporting on the VA has been revealing—and
has, accordingly, received widespread attention—it has also raised substantial questions about
how individuals without government positions have advised and influenced the Department’s
operations and activities. Additional disclosures of the kind requested by Democracy Forward
are likely to help address these substantial and important questions, thereby further enhancing the
public’s understanding of these important matters with new information. 38 C.F.R.

§§ 1.561(n)(3)(ii-iv).
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Democracy Forward also requests a waiver of search fees on the ground that it qualifies as a
“representative of the news media.” 5 U.S.C. § 552(a)(4)(A)(i1)(II); 38 C.F.R. § 1.561(n)(4).
Democracy Forward meets the definition of “representative[s] of the news media” because it
gathers information, exercises editorial discretion in selecting and organizing documents, and
“distributes the resulting work to the public.” Nat’l Sec. Archive v. U.S. Dep’t of Defense, 880
F.2d 1381, 1387 (D.C. Cir. 1989). As in other work Democracy Forward has done, Democracy
Forward intends to use disclosed records to provide necessary and noteworthy information to the
general public by disseminating relevant information through its website, social media, and other
platforms at no cost to the public.? It is therefore a “representative of the news media” for the
same reasons it is “primarily engaged in disseminating information.” See 5 U.S.C.

§ 552(a)(6)(E)(v)(ID).

Finally, a fee waiver is appropriate in this case because the records are not sought for
commercial use. See 5 U.S.C. § 552(a)(4)(A)(i1)(IT). Democracy Forward is a nonprofit
organization organized under Internal Revenue Code § 501(c)(3) and is dedicated to, among
other things, monitoring and educating the public about executive action. As a nonprofit
organization, Democracy Forward does not have a commercial interest in the records.

Conclusion
If you need clarification as to the scope of the request, have any questions, or foresee any

obstacles to releasing fully the requested records within the 20-day period, please contact Adam
Grogg as soon as possible at foia@democracyforward.org or 202-701-1790.

We appreciate your assistance and look forward to your prompt response.

Sincerely,

/s/ Adam Grogg

Adam Grogg

Democracy Forward Foundation

3 See, e.g., Vera Bergengruen, New Emails Show What Happens When The Pentagon Has To Scramble To Catch Up
To Trump, BuzzFeed News (July 25, 2018), https://www.buzzfeednews.com/article/verabergengruen/these-emails-
show-what-happens-when-the-white-house-keeps (citing to emails obtained through a request for documents made
by Democracy Forward under the FOIA); see also Democracy Forward (@DemocracyFwd), Twitter (July 27, 2018,
11:45 AM), https://twitter.com/DemocracyFwd/status/1022870550769754112.
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Democracy Forward Foundation
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COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT

(IN U.S. PLAINTIFF CASES ONLY)
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Democracy Forward Foundation
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FOIA Summons
1/13

UNITED STATES DISTRICT COURT | cLeAR Form |

FOR THE DISTRICT OF COLUMBIA

Democracy Forward Foundation

Plaintiff

v Civil Action No. 18-Cv-2346

United States Department of Veterans Affairs

~— O N

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) . .
United States Department of Veterans Affairs
810 Vermont Ave. NW
Washington, DC 20420

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are: Adam Grogg

Democracy Forward Foundation
1333 H St. NW
Washington, DC 20005

If you fail to respond, judgment by default may be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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FOIA Summons (1/13) (Page 2)

Civil Action No. 18-cv-2346

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

O I personally served the summons on the individual at (place)

on (date) ;or

(A I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because ; or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

e W Seers
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FOIA Summons
1/13

UNITED STATES DISTRICT COURT | cLeAR Form |

FOR THE DISTRICT OF COLUMBIA

Democracy Forward Foundation

Plaintiff

v Civil Action No. 18-Cv-2346

United States Department of Veterans Affairs

~— O N

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) . .
United States Department of Veterans Affairs
c/o U.S. Attorney for the District of Columbia
555 4th St. NW
Washington, DC 20530

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are: Adam Grogg

Democracy Forward Foundation
1333 H St. NW
Washington, DC 20005

If you fail to respond, judgment by default may be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk



Case 1:18-cv-02346 Document 1-4 Filed 10/11/18 Page 2 of 2

FOIA Summons (1/13) (Page 2)

Civil Action No. 18-cv-2346

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

O I personally served the summons on the individual at (place)

on (date) ;or

(A I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because ; or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

e W Seers
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FOIA Summons
1/13

UNITED STATES DISTRICT COURT | cLeAR Form |

FOR THE DISTRICT OF COLUMBIA

Democracy Forward Foundation

Plaintiff

v Civil Action No. 18-Cv-2346

United States Department of Veterans Affairs

~— O N

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) . .
United States Department of Veterans Affairs
c/o United States Attorney General
950 Pennsylvania Ave. NW
Washington, DC 20530

A lawsuit has been filed against you.

Within 30 days after service of this summons on you (not counting the day you received it) you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose name and

address are: Adam Grogg

Democracy Forward Foundation
1333 H St. NW
Washington, DC 20005

If you fail to respond, judgment by default may be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk



Case 1:18-cv-02346 Document 1-5 Filed 10/11/18 Page 2 of 2

FOIA Summons (1/13) (Page 2)

Civil Action No. 18-cv-2346

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

O I personally served the summons on the individual at (place)

on (date) ;or

(A I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

O I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because ; or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

e W Seers
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